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South Carolina Defense Trial Attorneys’ Association.
He or she may be in active practice, retired from
active practice or a member of the judiciary.

(b) The current officers and members of the South
Carolina Defense Trial Attorneys’ Association
Executive Committee at the time the award is made
are not eligible.

2. Criterfa/Basis for Selection

{a) The award should be based upon distinguished and
meritorious service to legal profession and/or the
public, and to one who has been instrumental in
developing, implementing and carrying through the
objectives of the South Carolina Defense Trial
Attorneys’ Association. The candidate should also be
one who is or has been an active, contributing
member of the Association.

(b) The distinguished service for which the candidate is
considered may consist either of particular conduct
or service over a period of time.

(¢} The candidate may be honored for recent conduct or
for service in the past.
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meeting each year.
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Association, and chaired by the immediate Past
President.”

(¢) The Hemphill Award shall be made in the sole discre-
tion of the Execntive Committee, when that
Committee deems an award appropriate, but not
more frequently than annuaily.

4. Form of Award

{a) The recipient shall receive an appropriately engraved
plaque commemorating the award at the annual
meeting,

(b} The family of the late beloved Robert W. Hemphill; in
the person oi Harriet Hemphill Growder of Mt.
Pleasant has consented to having the award named
for the late United States District Judge, Robert W,
Hemphill. When possible, the Association shall have
a member of the Hemphill family present whenever
this award is presented.
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President’s Letter
EUNAAL HEETING RGENDA

The Admissibility of Expert Testimony
after State v, Council

Evidence Matters

Ten Years Ago

President FRANK H. GIBBS, III, and DON WRIGHT, President of the Claims
Management Association of South Carolina extended an invitation to their
respective members to attend the 27th Annual Joint Meeting of the Defense
Atttorneys and Claims Managers at the Grove Park Inm, July 27th - 30th, 1989.
In the Summer Issue of The Defense Line, DAVIS HOWSER, Columbia, and
TOM HESSE, American Mutual Fire Insurance Company, addressed the issue of
conflicts of interest in the defense practice. W. HUGH McANGUS was monitor-
ing the legislative front. MARK WALL, President-Elect, had attended the 22nd
National Conference of Defense Bar Leaders held in New Orleans, Louisiana,
March 2nd. Our Association continued to gain prestige.

Twenty Years Ago

President BRUCE SHAW in his report in the June, 1979, The Defense Line
commented, “It looks like the Legislature is going to stay in session perma-
nently.” We were closely monitoring legislative activity as usual.

The Joint Meeting with the Claims Managers was set for August 8 - 10, 1979,
at the Grove Park Inn, BARRON GRIER, Program Chairman, JACK BARWICK,
Convention Chairman. JOHN LINDSEY, South Carolina Insurance
Commissioner, was to be followed on the program by HAROLD TRASK, South
Carolina Industrial Commissioner, and DAVE HOWSER, one of our own.
Saturday morning, following the business meeting with the Claims Managers,
there was a panel discussion with BRUCE SHAW, Senator HEYWARD
McDONALD and Representative JEAN TOAL. Courtesy of the President of the
Claims Managers Association JOHN DUNN, President Elect, lead the Claims

Managers contingency and actively participated in the program.

Thirty Years Ago

Our Association, formed in 1968, was planning its first Annual Convention for
October 10th-11th, 1969, at the Sheraton Hilton Inn in Columbia. An outstand-
ing program was being put together as KEATON-O’'CONNELL was a hot topic.
The WADDELL Bill was a concern of the South Carolina Insurance and Defense
establishment. '

Foll, 1999
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President’s Letter

by John Wilkerson

What a great meeting in Asheville!
Sam Outten, David Rheney and
Phillip Kilgore put together a very
impressive program — by all
accounts, one of the best ever.

The combined meeting of the
Executive Committee and the
CMASC Board was very productive.
The purpose of the meeting was to
evaluate the fature direction of the

| joint meeting. We are all concerned over the

escalating costs and dwindling attendance in

i Asheville. The strong consensus of the assem-

bled boards was to do what we could to keep the
meeting at the Grove Park Inn which will
require us to try to find ways to underwrite the
expenses. Funding options including corporate
sponsors and vendors were discussed. We also
discussed opening the meeting to other claim
management organizations. A joint committee
is being formed to further develop these ideas
and prepare a plan of action. Please submit vour
input on this important issue to Mills Gallivan,
co-chair of this committee.

The Trial Academy was once again a major
success. Twenty students attended the program
this year and gained valuable training and expe-
rience in courtroom techniques. Many thanks to

— Judges Goode, Lockemy, Manning, McKellar,

Pleicones, and Westbrook for the donation of
their time and talent to this program. Their
participation provides tremendous realism for
the students and offers an opportunity for

! constructive criticism not available in any other

forum. The Academy is one of the most impor-

tant services we provide to our membership and
could not be accomplished without the efforts of
dozens of volunteers to whom we owe a debt of
gratitude.

The subject of third party audits remains a
hot topic for all defense lawyers. The joint meet-
ing program offered a panel discussion led by
Bill Coates and Jim Echnoz of Allstate
Insurance Company which highlighted some of
the ethical and practical concerns regarding this
issue. While DRI continues to assume a leader-
ship role in maintaining lines of communication
with the insurance industry, the SCDTAA is
actively pursuing ways to assist its membership
deal with these concerns. At the July meeting,
the Executive Committee approved the devel-
opment of proposed standard practices for use
by the defense bar in dealing with third party
audit issues, particularly regarding procedures
for obtaining informed consent from insureds.
This project has been referred to the Industry
Relations-Ethics committee, chaired by Larry
Orr. Please contact Larry with yvour input on
this important effort.

One of the primary initiatives this year has
been to promote and strengthen the Substantive
Law Committees. These groups were formed in
part to promote participation in our organiza-
tion by a broader base of “defense lawyers.”
Thanks to the hard work of Frankie Marion and
the Committee Chairs, these groups are “up and
running hard.” Please contact Frankie or me if
you have not yet signed up for one of the
committees. Focused CLE breakouts presented
by these committees will be a featured compo-
nent of our annual meeting at Sea Island.

Speaking of Sea Island.....you won’t want to
miss this years annual meeting, November 4-7.
In addition to the many offerings of The
Cloister, Mark Phillips and Steve Darling have
made arrangements for us to be entertained at
the closing banquet by “The Fantastic Shakers.”
We will again host members of the state and
federal judiciary, and hope to have record atten-
dance by our membership. Please plan to
attend.

SCDTAA

The Cloister, Sea Island, GA
November 4 - 7, 1999

Mark Phillips and Steve Darling, Annual Meeting Co-chairs

Final plans for this year's Annual Meeting at
The Cloister in Sea Island are underway. Our
featured speaker will be U.S. Congressman
Lindsey Graham. Congressman Graham had a
major, visible role in this vear’s trial after the
impeachment of President Clinton. The state and
federal judiciary will be invited to our meeting.

We will have seperate panel discussions
provided by our state and federal judges. The
ethics hour will be presented by a trial special-
ist in the defense of legal malpractice claims.
New Federal ADR Director Danny Mullis
(formerly with Holmes & Thomson} will present
an address on arbitration and mediation.

Our Substantive Law sections are offering
seven different break-out sessions. Those
include health care, product liability, employ-

UNGSEY BREHAN

Congress of the Enited States
ibause of Wepreseutatives
THashington, DE 203154003
August 12, 1999

G- Mark Phillips
Sauth Carglina Befense Trail Attomey's Assoclatian
Hood Law Firm, LLC

PO Bou 1508

Cherteston, Sourh Carolina 29402

Drear Mr. Phillips:

Thank yau for your kind inyitation fo ettend the anmual meeting of vour association on
Saturday, Noveniber 6, 1999, Tlaak Forward ta xtiending and rppreciste you thinking of me for
this ecasion.

Enclosed is a current biography in the event that you may have some use for any poction
afinformation it comains, [Fyou beve any questions or hackgronnd matertal which would be
helpfiel in vor mutust efoc to meke this a successful event, please be in touch with Demick
Pieree in y Anderson District Gffice at (B64) 224-7401 at your earliest couvenience

Again, thank you for thinking of me.
Sincerely,

Loy B

Lindsey O, Graham
Member of Congress

ment [aw, commercial law, torts, worker’s
compensation, and voung lawyers. The section
chairs have arranged for federal and state judges
to participate in the presentation of the break-
out  sessions. The  Chief Industrial
Commissioner will be present for the worker’s
compensation break-out.

As always, we will enjoy The Cloister’s fine
facilities and restaurants. There will be golf and
tennis tournaments on Friday and a fully-
appointed hospitality room for most of the
weekend. During our black-tie dance on
Saturday evening, our entertainment will be
provided by The Fantastic Shakers.

Please sign up early so that the SCDTAA can
finish its final arrangements with The Cloister.
We look forward to having you.
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L 101510 10:30 am.
L 10:30 am. o Noon

Annual Meeting
Schedule of Events

Thursday, November 4, 1999
L 3:00 0 5:00 p.m.

Exacutive Committes Meeting

4:00 to 6:30 p.m. Registration
500t 6:00 pm. - Neminating Committee Meeting
7:00 to 8:00 pm, Prasident’s Welcome Reception

Cinner at the Cloister on Your Own

. Friday, November 5, 1999
8:00 am. to Noon
: 8:00 10 9:00 anm.

Late Registraticn

Coffse Service
8:15 to 8:30 am. Welcome and Announcements -
5 John S Wikerson Il
Fresigent SCOTAA
| 83010 9:30am. Ethics Hour
Susan Lipscomb, £sq.
L 930t 1015am  Judges Panel

Coffee Braak
Substantive Law Breakouts

A Employment Law -
Fhilio Kitgore and
Scoit Justice

B. Heafthcare Law -
Jennifer Johnsen and
flan Wasthrook

C. Products Liabllity -

: Elbert Do

: 1230 pm, Golf Tournament -
David Rhensy

i 100 pm. Hishing

2:30 p.m. Tennis Tournament -
- David Traylor

L 7000800pm  Cocktalls

Dinner at the Clolster on Your Own

Saturday, November 6, 1999

8:00 to 9:.00 am, Coffee Service

8:00 to 8:30 am. SCOTAA Annual Business
Meeting/DRI Report

8:30 10 9:00 am. ADR in the Federal Court -
Danny H. Mullis, Esquire
ADR Program Director

9:00 to 945 am. Judges Panel

9:45 1o 10:00 am. State of the Judiciary -

Chigt Justice Emest A Finnay, Jr
Coffee Break
Substantive Law Breakouts

A. Workers Compensation
Jelf Ezell and Patrick Fant

B. Insurance and Torts
Glen Ellot and David Rheney

C. Commercial Litigation
Skip Martin

1115 am 101215 pm. Constitutional Crisis Redux -
1he Honorable Lindsey O.
Graharn, Member of Congress

10:00 10 1015 am.
1015w 1715 am.

Afterncon on Your Own

7:00 to 600 p.m. Cocktall Reception

(Black Tie Opticnal)
Dinner at the Cloister on Your Own

9:00 pm. to 1:00 am. Dance to the Music and
Entertainment of
“Tho Fantasiic Shakers”

The Admissability

Testimoney After State v. Council

of Expert

Gray T. Culbreath, Esquire
Collins & Lacy, P.C.

While the United States Supreme Court has
continued to refine the standard for the admis-
sibility of expert witness testimony set forth in
Daubert v. Merrell Dow Pharmaceuticals, Inc.
through its decisions in General Electric Co. ©.
Joiner and most recently in Kumho Tire Co.
Ltd, ©. Carmichael, the standards for the admis-
sibility of expert witness testimony in South
Carolina have evolved gradually. At the present
time, Kumho Tire stands for the proposition
that the trial court must analyze both the relia-
bility and relevance of both scientific and
nonscientific expert testimony. This analysis
includes not only an examination of the expert’s
methodology, but also the expert’s ultimate
conclusion. The purpose of this article is not to
analyze Daubert and its progeny . Rather its
purpose is to analyze the path taken by Scuth
Carolina courts culminating in the recent deci-
sion of State v. Council, and to conclude with a
practical approach to challenging the Plaintiff’s
expert witness in light of the holding of Gouncil.

The History of Expert Admissibility

in South Carolina
Prior to the adoption of the South Carolina
Rules of Evidence, the first opinion addressing
the admissibility of expert witness testimony by
the Supreme Court was State ©. Jones. Like the
majority of expert testimony cases, the court
announced a rule applicable to the specific
expert testimony at issue in the case. In
addressing the admissibility of bite mark testi-
mony, the Court held:
“. .. we think admissibility depends
upon . . . the degree to which the
trier of fact must accept, on faith,
scientific hypotheses not capable of
proof or disproof in court and not
even generally accepted outside the

courtroom.” The Jones opinion also
restated the rule that “[t]he admissi-
bility of expert testimony in this
state is a matter within the discre-
tion of the trial court.”

In 1990, the Supreme Court revisited the
Jones rule by addressing the admissibility of :
DNA expert testimony for the first time in State
v. Ford. As noted in subsequent decisions, “the ;
Jones inquiry focuses more on the methods and
techniques the expert relies upon, rather than
the purpose for which the expert testimony is
offered.” However, South Carolina courts have |
not uniformly accepted the Jones holding: both
the Court of Appeals and the Supreme Court |
have applied a different standard for non-scien-
tific expert testimony. For example, in State ©.
Whaley, the Supreme Court held that eyewit-
ness identification testimony was not “required !
to meet the Jones test.” Although the Court
concluded Jones was inapplicable, both Jones

and Whaley have a common threshold inquiry:

Whether the expert’s methods and
techniques even fall within Jones’
central purpose: to prevent the aura
of infallibility which surrounds
scientific hypotheses not capable of
proof or disproof in court and not
even generally accepted outside the
courtroom from misleading the fact
finders.

Jones remained the rule in South Carolina as
restated by the court in its holding in State v. |
Ford. Those decisions adopted a standard which
represents a liberal approach to the admissibil-
ity of scientific evidence and not the “general i
acceptance” standard of admissibility set forth
in Prye v. United States and rejected by the i

Jones court.

The South Carolina Rules of Evidence were
adopted effective September 3, 1995. Of partic- !

Continued on page 8
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ular relevance are S.C.R.Evid. 702, “Testimony
by Experts,” and S.C.R.Evid. 703, “Bases of
Opinion Testimony by Experts.” These rules
supplanted, to a certain extent, the common law
standards adopted by the holdings of Jones and
Ford. :

South Carolina Rules of Evidence 702 states:

If scientific, technical, or other
specialized knowledge will assist the
trier of fact to understand the
evidence or to determine a fact in
issue, a witness qualified as an
expert by knowledge, skill, experi-
ence, training or education may
testify thereto in the form of an opin-
ion or otherwise.

Rule 702 is identical to the former Rule 24(a)
South Carolina Rules of Criminal Procedure,
which was the subject of analysis in Jones and
Ford. As noted by the advisory committees’
notes to the S.C.R.Evid. 702 and 703, both are
identical to the Federal Rule.

South Carolina Rules of Evidence 703

provides:

The facts or data in the particular
case upon which an expert bases an
opinion or inference may be those
perceived by or made known to the
expert at or before the hearing. If of
a type reasonably relied upon by
experts in the particular tield in
forming opinions or inferences upon
the subject, the facts or data need
not be admissible in evidence.

A. WILLIAM ROBERTS, JR. & ASSOCIATES —
COURT REPORTING

WHEN RELIABILITY COUNTS . . .
= REALTIME, HOURLY, DAILY & EXPEDITED COPY
*  MULTIPARTY LITIGATION

+  NATIONWIDE REFERRAL
SERVICE

= VISEOTAPE DEPOSITIONS

= DISCOVERY ZX & CATLINK
LITIGATION SOFTWARE

»  CASEVIEW & LIVENOTE
REALTIME SOFTWARE

» WORD PERFECT AND w

ASCI DISKETTES Professionals Serving

«  COMPRESSED Prafessianals
TRANSGRIPTS

+ DEPOSITION SUITE
« REGISTERED PROFESSIONAL REFORTERS

Charleston . ............... 803-722-8414
Columbia ................. 803-731-5224
Greenville . ............... 864-234-7030
Charlotte ................. 704-573-3919
WATS ... . e it ieeene s 1-800-743-DEPO

Similarly, South Carolina Rules of Evidence
703 is identical to the former South Carolina
Rule of Criminal Procedure 24(h).

Shortly before the adoption of the South
Carolina Rules of Evidence, the United States
Supreme Court decided Daubert. In State ©.
Dinkins, the Supreme Court had its first oppor-
tunity to analyze and apply the holding of
Daubert but declined to do so. The only
mention of Daubert is the citation to the Court’s
admonition that “Vigorous cross-examination,
presentation of contrary evidence, and careful
instruction on the burden of proof are the tradi-
tional and appropriate means of attacking shaky
but admissible evidence.” The Court was silent
on the impact of Daubert on South Carolina
practice.

Two years later, the Court of Appeals cited
Daubert and addressed the admissibility of
testimony on sexual abuse in State ©. Morgan.
In Morgan, a child molestation prosecution, the
expert testimony at issue was that of a physician
and a mental health counselor. The criminal
trial took place prior to the adoption of the
South Carolina Rules of Evidence or the
Daubert decision. As a result, Morgan’s appel-
late arguments regarding the applicability of
either did not have full force and effect.

The Court of Appeals began its decision hold-
ing that “Morgan’s reliance on the federal stan-
dard for admitting scientific evidence, Daubert,
is misplaced, because at least prior to the adop-
tion of the South Carolina Rules of Evidence,
State v. Jones was the standard for determining
the admissibility of novel scientific evidence.”
In the footnote accompanying this statement,
Judge Howell noted that “Daubert was defined,
not solely by Fed.R.Evid. 702, but also by the
breadth of the entire Federal Rules of Evidence
themselves.”

Morgan is illustrative of the decisions govern-
ing expert witness admissibility in South
Carclina. In most of the reported decisions, a
single area of expert evidence and testimony
was analyzed, typically in a criminal context,
and that decision controlled that category of
expert testimony, until a new issue arose. No
decision by the South Carolina appellate courts
has issued a uniform holding designed to control
all expert witness testimony. The Morgan court
noted that it was bound by the holding in State
v. Shumpert as to sexual assault cases, but held
“where any expert (not just behavioral science)
opinion is based upon scientific methods and

techniques, reliability could impact admissibil-
ity, depending on novelty and general accep-
tance of the expert’s underlying methods.”

The Morgan opinion held that Jones may or
may not be applicable, and it formulated two
rules:

1) If Jones applies to the testimony, the court
must make a finding of reliability before the
testimony is admitted; or If the court uses
Rule one, and Jones applies, Footnote 4 of
the Morgan opinion indicates “reliability
and general acceptance may be established
by judicial notice, reliance on prior prece-
dent, and evidentiary hearings.”

2) I Jones does not apply, questions about
reliability go to the weight, and not the
admissibility of the expert’s testimony.
Based on the holding in Morgan, the hold-
ing in Jones appears to apply only to
“scientific evidence.”

Later that same year, the Court of Appeals
issued its opinion in State ©. Henry, which was
also a child molestation case. There, the court
was faced with the admissibility of psychiatric
testimony and testimony regarding post-trau-
matic stress disorder. The court first addressed
the abuse of diseretion standard adopted by the
United States Supreme Court decision in Joiner
and held:

There is no abuse of discretion as
long as the witness has acquired by
study or practical experience such
knowledge of the subject matter of
his testimony as would enable him to
give guidance and assistance to the
jury in resolving a factual issue
which is beyond the scope of the
jury’s good judgment and common
knowledge.

The Henry decision provides an excellent
discussion of the standards applicable to an
expert’s qualifications to give opinions.

The New South Carolina Standard:

State v. Council

On April 5, 1999, the Supreme Court decided
State ©. Council, a four to one decision authored
by Justice Burnett with Justice Finney dissent-
ing. The Council case arose from the murder of
Elizabeth Getty. In conjunction with the prose-
cution of Donney Council, the state sought to
introduce testimony from an FBI laboratory
expert regarding the results of mitochondrial

DNA (mtDNA) analysis performed on hairs |
found at the murder scene. While South :
Carolina courts had previously deemed DNA
evidence admissible in Ford, the use of mtDNA
analysis was novel and presented new issues
which were not resolved by the holding in Ford. :
As a result, Judge Henry Floyd held an in- !
camera hearing to determine the reliability and
admissibility of the evidence pursuant to Jones. |
After conducting his in-camera hearing, Judge :
Floyd found the mtDNA evidence admissible :
under Rules 702 and 703, 8.C.R.Evid. and
further found the evidence admissible under
Jones and Daubert.
“The trial judge noted the process had been :
subjected to peer review and publication; a
known potential rate of error existed; standards !
controlled the technigques and operations; the
F.B.I laboratory validated the process; this tech-
nology and underlying science has been i
accepted in the scientific community; and while |
forensic application of this technology was a
recent development, the technology had been !
used for other purposes.”
Mr. Council received a death sentence and i
appealed, among other issues, the admission of !
the mtDNA expert testimony.
On appeal, Council argued the admission of |
the mtDNA expert testimony was error because :
the forensic application of the process was novel
and had not gained general acceptance in the |
scientific community. This was the question |
presented for review at the Supreme Court. f
Justice Burnett’s opinion began with a general
discussion of the history of expert witness testi- :
mony admissibility in South Carolina. After :
noting the Frye standard had never been
adopted by the South Carclina Supreme Court,
he reiterated the standards set forth in Jones,
which are more liberal than the Frye standard. |
Under the Jones analysis, the Court considers :
several factors related to the admissibility and |
reliability of the expert’s opinions:
(1) the publications and peer review of the
technique;

(2) prior application of the method to the type
of evidence involved in the case;

(3) the quality control procedures used to
ensure reliability; and

(4) the consistency of the method with recog- :
nized scientific laws and procedures.

The Court then specifically discussed the four :
factors of reliability suggested in Daubert: :

Continued on page 10
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(1) scientific methodology;

(2) peer review;

(3) consideration of general acceptance; and

(4) the rate of error of a particular technique.

In addition, the Court noted that Daubert
required the equivalent of S.C.R.Evid. 403
analysis: whether the probative value is

i outweighed by its prejudicial effect once the
i evidence is deemed reliable and admissible.
i Significantly, the opinion noted that Daubert
also required an analysis under Federal Rules of
i Evidence 703 but did not place such a require-
ment on South Carolina courts.

With this background outlined, Justice

Burnett then set forth the rule which now
i controls the admissibility of expert witness testi-
i mony in South Caroclina. First, the majority held

! “this Court does not adopt Daubert . . .

”

i Instead, “the proper analysis for determining
: admissibility of scientific evidence is now under

. the SCRE.”

To resolve the guestion of admissibility the

! Court set forth a test to be applied. The initial
isstie to be resolved in a South Carolina court is
whether the evidence is admissible pursuant to
i South Carolina Rule of Evidence 702. The trial
. court must find that the evidence will assist the
i trier of fact, that the expert witness is qualified

i and the underlying science is reliable. In assess-
. ing reliability, “[t]he trial judge should apply the
Jones factors to determine reliability.”

Once the court has found the evidence admis-

: sible under S.C.R.Evid. 702, the trial judge
i should determine whether the probative value is
outweighed by the prejudicial effect of the
i evidence pursuant to Rule 403, S.C.R.Evid. An
i analysis pursuant to South Carolina Rule of
. Evidence 703 is not required. Justice Finney’s
i dissent acknowledged the majority created a
i new test to be applied in determining the admis-
sibility of scientific evidence. However, rather
i than attack the “newly formulated test,” Justice
i Finney instead argued the trial court be given an
opportunity to apply the rule.

In Council, the Supreme Court explicitly

i rejected Daubert and created a new test for the
admissibility of expert testimony. It appears that
i South Carolina has not moved any closer
. towards adopting the Daubert standard, instead
explicitly rejecting Daubert. The new test set
forth by the majority opinion focuses on the
i standards set forth by Jones and S.C.R.Evid.
: 702. The South Carolina Supreme Court’s
! interpretation of Rule 702 provides a relevancy

10

standard that is similar to, but more exacting
than that of Daubert, which the Court rejected.
In order to determine reliability under 702, the
four Jones factors are to be used to determine

reliability. Assuming the expert testimony is

admissible under S.C.R.Evid. 702, it must then
be analyzed under S.C.R.Evid. 403.

The Future of Expert Witness
Admissibilty in South Carolina

The Council holding sets forth a new standard
for the admissibility of expert witness testimony
in South Caroclina courts. Under the Council
framework, the first inquiry is made pursuant to
8.C.R.Evid. 702 and Jones. The first prong
requires the trial court to “find the evidence will
assist the trier of fact, the expert witness is qual-
ified and the underlying science is reliable.”

To access the reliability of the evidence, the
Court should apply the factors set forth in
Jones, not Daubert. Therefore, the practitioner
should analyze the expert testimony under
Jones but to the extent possible argue that the
Court should look to Daubert and its progeny
where South Carolina law is silent or unclear.

Once the court is satisfied that the require-
ments of S.C.R.Evid. 702 have been met, the
next step is a challenge under 5.C.R.Evid. 403.
Even where evidence is admissible under Rule
702, the evidence “is also subject to attack for
relevancy and prejudice.” In conducting such an
analysis, the guidance is the probative value
versus prejudicial effect test of 8.C.K. Evid. 403.
While not a part of the Council holding, the
practitioner should also subject the expert testi-
mony to a-Rule 703 analysis consistent with
Daubert and its progeny.

The Council decision raises more questions
than it answers. The rejection of Daubert,
coupled with the Morgan opinion which holds
that Jones applies only to “scientific” testimony
calls into question whether the principles of
Kumho Tire will be applied in South Carolina. It
remains an open question as to whether or not
Council will be applied to engineers, economists
and other nonscientific expert testimony.
Therefore, defense counsel should carefully
analyze and challenge “nonscientific” expert
testimony pursuant to Council and argue the
principles of Kumho Tire as an extension of
Council,

The Latest AL

A Decisions:

Helpful or Harmful to
Employees and Employers?

by William H. Floyd, lll, Esquire

Within the past several weeks, the United
States Supreme Court made several significant
rulings involving the Americans with Disabilities
Act (ADA). Three of them are particularly
controversial and relevant to emplovers. Some
disability advocacy groups claim that the Court
deprived millions of the ADA's protections,
while other pro-business groups have applauded
some of the Court’s decisions as being reason-
able and true to the ADA’s real intent. Some
emplovers are more concerned, though, over
one of the Court’s decisions permitting an
employee to receive total disability income from
the government while still complaining that the
employer should allow the employee to
continue working.

Have the Supreme Court’s recent ADA deci-
sions tipped the balance in favor of employers
versus the disabled? No. Truly disabled appli-
cants or employees remain protected by ADA.
Similarly, employers may still cry foul when an
employee seeks total disability benefits and
employment at the same time. Nevertheless,
based on the Court’s rulings, an employer
should consider some new issues or action.

Eye Glasses and Medication:
Disability Mitigation

Two of the Supreme Court’s decisions dealt
with the issue of disability mitigation. Simply
put, does the wearing of eveglasses, taking of
medicine, or similar measures make an other-
wise disabling condition not protected by the
ADA? The Court concluded that mitigation is a
very important factor when deciding an individ-
ual’s rights and employer’s responsibilities
under the ADA. In Sutton 2. United Airlines,
Ine. and Murphy ©. United Parcel Service, Inc.,
the Court ruled that the ADA does not protect
individuals with physical or mental impair-

ments that are corrected through mitigating :

measures such as glasses or medication.

In Sutton, twin sisters alleged that United !
Airlines violated the ADA by declining to hire |
them as global airline pilots because of their :
severe myopia. Without glasses or contacts,
both sisters had very poor vision and did not !
meet the airline’s vision requirements. On the
other hand, with corrective lenses, their vision }
became 20/20 or better. After initially hiring !
them, United Airlines quickly dismissed the :
sisters after learning that they did not meet the
vision requirements. They sued, claiming that ;
they were disabled and that they had been !

discriminated against in violation of the ADA.

In response to the sisters’ lawsuit, United |
Atrlines argued that they did not have a “disabil- |
ity” as defined by ADA, because both admitted :
that with the use of corrective lenses their !
visien was at least 20/20. That argument
prevailed before the trial court and the initial !
appellate court. When the case was appealed to |
the Supreme Court, that Court also held that i

the sisters were not “disabled” under the ADA.

The Supreme Court based its holding on three :
srounds. First, the Court reasoned that because |
the definition of disability under the ADA i
requires that an impairment “substantially :
limit” a major life activity, it necessarily follows |
that a “person be presently - - not potentially or
hypothetically - - substantially limited in order i
to demonstrate a disability.” Thus, according to
the Court, a person whose physical or mental
impairment is presently corrected by medica- i
tion or other measures is not substantially

limited and does not have a disability.

Second, the Court rejected the EROC’s posi- |
tion to the contrary. The EEOC had issued !
guidelines stating that a person is to be judged |
in his uncorrected or mitigated state. The Court |
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rejected these guidelines, however, ruling that
they contradicted the individualized inquiry
mandated by the ADA.

Third, the Court reasoned that when enacting

i the ADA, Congress intended that the Act only

covered individuals whose impairments are not

mitigated by corrective measures, and that this
i intent is demonstrated by Congress’ reference
i in the ADA that there were “some 43,000,000

Americans . . . with disabilities.” According to
the Court, “Had Congress intended to include
all persons with corrected physical limitations .

., it undoubtedly would have cited a much
higher number of disabled persons.”

In affirming the dismissal of the case, the
Supreme Court also rejected the argument that
the sisters were “regarded as” having a disabil-

ity under the Act. The Court reasoned that

there was no evidence that United Airlines
regarded the sisters as being substantially
limited in any major life activity, including that
of working. Rather, United Airlines only

precluded them from holding the position as

“slobal airline pilot,” and the Court observed
that there were a number of other positions
available, such as regional pilot or pilot instruc-

tor. The Court noted that the “inability to
perform a single, particular job does not consti-
tute a substantial limitation in the major life
activity of working.”

In Murphy ©. United Parcel Service, Inc, the
Court followed its holding in Sutton and
coneluded that UPS did not violate the ADA
when it terminated a mechanic-driver who had
extreme hypertension (high blood pressure), a
condition that contradicted certain Department
of Transportation requirements. Like the glasses
that improved the two sisters’ vision, the
mechanic-driver could regulate his hyperten-
sion through medication. The Supreme Court
reasoned that the mechanic-driver was not
“disabled” under the ADA, because through
medication he “functions normally doing every-
day activities that an everyday person does.”
The Court also rejected the argument that UPS
regarded the mechanic-driver as “disabled.”
According to the Court, UPS did not view him as
disqualified irom a class of jobs, but only from
one particular job which required driving,

Based on the Sutton and Murphy decisions,
whether and to what extent an applicant’s or
employee’s physical or mental impairment can
be controlled through mitigation, such as
medication or similar measures, is critical to
determining whether the person is “disabled”
under the ADA and, therefore, entitled to the
Act’s protections.

Totally Disabled, but Able to Work

A third decision by the Supreme Court dealt
with another aspect of the ADA’s protections.
The Court’s resolution, however, was not as
welcomed by employers as the two other deci-
sions. In Cleveland ©. Policy Management
Systems Corp., an employee suffered a disabling
stroke and lost her job. She filed for and even-
tuallv obtained Social Security Disability
Insurance {(SSDI) benefits, claiming to be
unable to work due to her condition. While her
claim for SS8DI benefits was still pending,
however, she also asserted that her former
employer had discriminated against her by not
allowing her to continue working with our with-
out reasonable accommodation.

Her former employer answered her allegations
by pointing to her apparently inconsistent posi-
tion: she claimed to be unable to work in order
to receive SSDI benefits, but at the same time
she claimed to be able to work in her lawsuit
against her former employer. The trial court and

initial appeliate court recognized the contradic-
tion of her claims and ruled for her former
employer. On the other hand, the Supreme
Court did not.

The Supreme Court held that the pursuit or
receipt of SSDI benefits does not automatically
stop the recipient from pursuing an ADA claim.
According to the Court’s analysis, the ADA and
SSDI  are not inherently inconsistent.
Depending on the circumstances, an individual
could be unable to work in a general sense for
SS8DI purposes, but able to work on a specific
job with or without reasonable accommodations
under the ADA. The Court refused to automati-
cally dismiss an ADA plaintiff who has also
sought and received SSDI benefits. Instead, the
Court held that an ADA plaintiff can do both
(state an ADA claim while seeking SSDI bene-
fits) provided that the ADA plaintiff can
adequately explain that despite the SSDI claim,
the plaintiff could nonetheless perform the
essential functions of her job, with or without
reasonable accommodation.

Before the Court’s decision in Cleveland,
employers were finding a quick way out of an
ADA lawsuit where the plaintiff was pursuing
SSDI benefits. Now, that defense is still avail-
able, but less decisive.

ADA “Score Card”

In light of these three recent ADA decisions by
the Supreme Court, did emplovers “win” more
than disabled applicants or employees?
Contrary to critics on both sides, there were no
big winners or losers here. The Supreme Court
took a middle-of-the-road approach in all three
cases. In Sufton and Murphy the Court rightly
refused to ignore that some situations, specifi-
cally physical or mental impairments, can be
temporarily and dramatically improved through
medicine or other mitigating measures. To have
decided otherwise would have ignored vears of
medical advances and stretched the ADA’s
protections too far. Similarly, the Court recog-
nized that seeking SSDI benefits does not auto-
matically remove ADA protections, preferring
instead a more individualized inquiry into the
situation.

While the Court’s decisions may remain
controversial, they do provide an employer with
some new issues to consider. Here are a few.

e Review the “essential functions” of each

job. Every job is comprised of some essen-
tial and some non-essential or marginal

functions. According to the ADA, an appli-
cant, whether disabled or not, must be able !
to perform the essential functions of the job
with or without reasonable accommoda- i
tion. Determining those essential functions
now will help an emplover make the best |
selections and help an employer defend its

actions if necessary.

* Comply with regulatory requirements.
Some, but certainly not all, businesses must
retain only certified or licensed employees. !
For example, the mechanic-driver in !
Murphy needed to meet certain DOT
requirements. Ignoring regulatory require-
ments, even those that deal with physical
or mental conditions, can lead to problems
with the government agency or general

liability problems if there is an accident.

e Recognize the advantages of “disability”
mitigation. With unemployment rates i
reaching new lows, many employers !
desperately need qualified employees. By

properly taking medication,

wearing |

glasses, or using other mitigating devices, a_ |
person with an otherwise disabling condi- !
tion can enter or stay in the workforce, !
Employers should cooperate in this effort :
and, thereby, gain a good employee and |

minimize ADA claims.

» Present an aggressive defense if necessary. '
If wrongfully accused of disability discrimi-
nation, an employer has every right during !
a lawsuit to discover whether the plaintiff i
has made potentially inconsistent state- i
ments or claims in order to get SSDI bene-
fits or other similar types of disability !
benefits. This information could stiil help

the emplover win.

Based out of the firm’s Columbia office,
William Floyd is a sharcholder with the law |
firm of Ogletree, Deakins, Nash, Smoak & |
Stewart, P.C. He works exclusively with |
employers and helps them deal successfully
with such issues as the ADA. He can be !
reached by either calling (803) 252-1300 or e- !

mailing Willicom. Floyd @ODNSS.com.
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Evidence Matters

E. Warren Moise
Grimball and Cabaniss, L.L.C.

DIRTY LAUNDRY: PART N

In the last issue, several theories for admissi-

. bility of prior bad acts were discussed, specifi-
i cally under rules of evidence 402, 404(b),
i 608(b), and the res gestae rule. Other theories
i for admissibility of bad acts are given below.

A. Opening the Door

Even when a bad act would otherwise be irrel-

evant, it can become admissible if the witness
i (or attorney in opening statement) mentions
. the matter. The theory is the common-law rule
i regarding opening the door into otherwise inad-
i missible evidence.! For example, when a witness
! volunteers that he has “never been in any trou-
i ble before,” the door may have been opened
! into an exploration of his prior bad dealings
i with the law, such as arrests or convictions,
: When the door has been opened, the language of
i the court opinions would appear to permit
{ extrinsic evidence to rebut the evidence.

B. To Rebut Good-Character Evidence
. Admitted Under Rule 404(a)

In crimainal trials and those few civil trials

i where general character evidence is admissible,
! the adverse party under rule 405(b) may rebut
! the good-character evidence by a contrary
showing. Specific instances of conduct may be
i shown. This might include prior bad acts which
: otherwise would have been inadmissible. The
i cross-examination often follows the lines of “Did
. you know that the defendant did [a certain prior
bad act]?”

€. To Rebut Testimony of Truthfulness
. or Untruthfulness Evidence Admitted
- Under Rule 608(k)

When a character witness testifies under rule

i 608(a) that a witness has a reputation for truth-
! fulness (or untruthfulness) or gives an opinion
¢ that he would believe the witness under oath,
i the adverse party may rebut the evidence by a
: “Did you know” type cross-examination’ similar
i to that used under rules 404 and 405. The prior
. instances of conduct must relate to truthfulness
i or untruthfulness only. The theory behind this
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type cross-examination is that the instances of
prior acts are used to show the testifying witness
is unfamiliar with the reputation of the witness
about whom he has testified.

One question unaddressed by the courts is
whether in a personal-injury case a treating
doctor’s opinions that he believed his patient,
that the patient was not malingering, or that the
patient was actually in pain are in fact merely
just opinions under rule 608(a) that the patient
was being truthful. If so, the other attorney
would be able to cross-examine about prior bad
acts reflecting upon the patient’s character for
telling the truth.

D. To Show Bias or Reason to Lie

Every party is entitled to show that an adverse
witness is not credible. Although the South
Carolina Rules of Evidence directly address this
through rule 608(c) and allow extrinsic
evidence to show bias and motive to misrepre-
sent, such evidence also is admissible under the
federal rules. Thus a party who attempts with
narcotics to bribe a witness to testify favorably
to him can have his possession of drugs admit-
ted. The rule is flexible and may be applied to
NUINErous $eenarios.

E. To Show Impaired Personal

- Knowledge

A witness’s prior alcohol or drug usage gener-
ally is not admissible. However, if it impairs his
ability to perceive the facts about which he
testifies, it can become relevant under rule 602.
For example, if the witness had been under the
influence of alcohol, narcotics, or hallucinogens
and the drug affected his mental state, this
might be allowed in a proper case.

F. To Show Habit

Rule 406 provides that when a witness’s
conduct is a regular response to a repeated situ-
ation (or put another way, semiautomatic), his
prior acts might be admitted. For example, if a
driver instinctively and invariably uses turn
signals, such evidence might be admissible in a
proper case. A plaintiff whose habit is to bound

down the stairs of the defendant landlord’s
building might have his habit admitted against
him in a negligence action where he alleges
injuries from a fall from the stairs.

G. Criminal Convictions

Rule 609 generally allows evidence of prior
bad acts that resulted in a conviction. Mere
arrests do not apply under this rule. Moreover,
some courts disallow under rule 403 prior
convictions otherwise admissible but which are
very similar or identical to the acts that the
defendant allegedly committed in the trial. This
theory might be applied to torts or other causes

of action where the act at issue in the trial is
very similar to or the same as the prior crime.

Fooinoies

v See United Stwies v Ellis, 121 F3d 908 (4th
Jir)(Currie, J.)(noting use of doctrine for rehabilitation of
witness); State v. Lee, 255 S.C. 309, 178 8.E.2d 652
(1971)(allowing inquiry after witness opened door into
issue on direct examination). See generally G. Ross
Anderson, Jr., Opening the Door in South Caroling Triad
Lazover Bulletin 7, 8 (Fall 1997).

? See Deary . City of Gloucester, 9 F.3d 191, 196-97 (1st
Cir. 1993). See also 2 Stephen A. Saltzburg, Michael M.
Martin, & Daniel J. Capra, Federal Rules of Evidence
Manual 848-49 (6th ed. 1994}(discussing this issue).

QUICK-REFERENCE CHART:
ADMISSIBILITY OF BAD ACTS PRIOR TO TRIAL

e CRIMINAL CONVICTIONS  (Rule 609)

2> Must meet requirements in Bule 609, and some

courts exelude if too similar to charged crime

* BAD ACT AN ELEMENT OF THE CHARGED CRIME,CLAIM,OR DEFENSE (RULE 402)

> Act is not too remote

E.g., Prior sexual acts when victim’s chastity is element of erime of seduction,
Unfair trade practices act, negligent entrustment, Burglary 2d.

» BAD ACT PART OF RES GESTAE (RULE 4(2)
#» Remote act not “res gestae”

E.g., Acts constituting the erime, including preparatory and “wind-up acts”

* BAD ACT USED TO SHOW MOTIVE, INTENT, ETC. (RULE 404(b))
2 Must be similar and lay foundation under Federal/State case law

» Extrinsic Evidence

#> ADMISSIBLE

=+ Extrinsic Evidence = ADMISSIBLE

®»> Extrinsic Evidence = ADMISSIBLE
=+ ADMISSIBLE

Eg.., Prior drug sales to show knowledge of drug trade to rebut entrapment and due process defenscs.

* BAD ACT USED TO SHOW UNTRUTHFULNESS (RULE 608(b))

»» No Extrinsic Evidence

E.g., Credit card fraud, prior lies, failure to report income,

= ADMISSIBLE

reversing odometer mileage before a sale, using a false name.

= BAD ACT IN REBUTTAL WHEN WITNESS TESTIFIES ABOUT THE GOOD CHARACTER (RULE 404{(a)) OR

TRYTHFULNESS (608(a))

= Must be relevant to bad character trait/untruthfulness,

extrinsic evidence: Yes (404(a)); No {(608(a)})

“Do you know” type cross examination atlowed.

= ADMISSIBLE

+ BAD ACT TO SHOW BIAS OR REASON TO LIE (FEDERAL/STATE RULES 402 & STATE RULE 608(c))
> Some courts might require witness opportunity to explain or admit statements

(but not conduct) before extrinsic evidence is allowed

= ADMISSIBLE

E.g., Personal relationships, promises or possiblity of reward, fear.

» BAD ACT IN REBUTTAL WHEN WITNESS OPENS THE DOOR UNDER COMMON-LAW DOCTRINE
3+ Limited to evidence regarding topic first brought up

by adversary, but may use extrinsic evidence

» ADMISSIBLE

E.g., “T've never been in trouble before”. “1 didn’t return to the doctor beeause I couldn't afford it.”

s BAD ACT USED TO SHOW HABIT WHEN CONDUCT IS
A REGULAR RESPONSE TO A REPEATED SITUATION (RULE 406)

=+ Extrinsic Evidence allowed
E.g., Bounding down stairs, giving turn signals.

2+ ADMISSIBLE

» BAD ACT USED TO SHOW IMPAIRED PERSONAL KNOWLEDGE OF A WITRESS (RULE 602)

» Extrinsic Evidence allowed
E.g. Prior drug/alechol use

2> ADMISSIBLE
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