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Through the years the South Carolina
Defense Trial Attorneys Association has
prospered because of the substantial
time and effort which our membership
has devoted to the business of the asso-
ciation. This year is no exception. Many
people have contributed in a substantial
way to the successes we have enjoyed. -

Our association now has eighteen :
working committees. Each serves an im- -
portant function. Each is chaired by a

member of the association’s Executive
Committee,

In the past committee work was all too '

often performed by the commitiee chair-
person acting alone. This year one of cur
primary goals was to involve more mem-
bers of our association in the actual work
of the association. Through our member-
ship survey we identified people who
were willing to devote time and effort to
the work of the association. Through able
leadership from our committee chairmen
we got a lot of help from these people in
getting this year's work done. Of signifi-
cance a great deal of help came from the
newer members of cur asscciation.

It is difficult to thank everyone in appro-
priate fashion for the work that has been
done. The commitiees that oversee our
day-to-day business have performed in
capable fashion. These include the
Amicus Curiae Committee - David
Norton; the Judiciary Committee -
George James; the Membership
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: mlttees The' Legisiative: Committee
chaired by Hugh' McAngus, has devoted:
substantial time to assuring that our voice
is heard in the Legislature. The Public’

Frank H. Glbbes i
SCDTAA Presu_dent

Committee - Bill Coates; the Practlce and'__-".:

Procedure Committee - Bill Lyni; the DRI

Committee - Stéve: Morrison; the: Finance.
Committee - Bill. Grant; the: Ethics.
Committee. - “Albert James: and: the By
Laws Commitiee - “fom Boulware “Qury:
secretary, Glenn Bowers ‘has also: con-.;
tributed-ir: demonstrable'fashron_'to ‘the
. good of or association, u

Spemal thanks 'go to' three of our. com

nformation Committee, chaired by
Charlie Ridiey and John Wilkersen, has
given generously of itself in developing a
long-term program to improve the public
image we enjoy as defense attorneys.
The Defense Line Committee, chaired by
Jack Barwick and Will Davidson, contin-
ues to produce a publication that rivals
any produced by any comparable organi-
zation anywhere.

A top priority identified in our member-
ship survey was to continue to provide
quality educational programs for our
membership and the bar at large. Our
Programs Committees-Joint Meeting,
chaired by Kay Crowe; and Annual
Mesting, chaired by Mike Wilkes - and
our Seminar Committee, chaired by Jack

: .made our :meetlngs the enjoyable Ec:cca-
'_SIOnS_ hat they are.: As lmportant_as Ihe

“and Annual Meetlngs

Two ‘committess remaln -:Long Range

'Planning, chairéd. by’ Mark Wall,: and

Noniinating, chaired by Carl’ Epps In
many senses these two committees. are
responsible for the future of our associa-
tion. | encourage each of you who has a
keen interest in our future leadership and
our future goals to contract Carl and Mark
to share your thoughts on how we might
improve as we fook toward the 1990's.

McCutcheon and Bill Sweeny - have _

more than met this goal.
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LOOKING BACK

In the August, 1979, issue of THE DEFENSE LINE, President BRUCE SHAW pointed
toward our Twelfth Annual Meeting scheduled for Hilton Head Inn, Gctober 25, 1979.
Invitations were extended to the State and Federal Judiciary for a program which includ-
ed Professor CHARLES ALLEN WRIGHT and Chief Judge CLEMENT
HAYNESWORTH, JR. as speakers. CARL "BUTCH" EPPS, Program Chairman,
promised a stimulating program. BOB IRWIN was still in Greenwood, WALTER T. COX,
JR. was holding Common Pleas in Greenville.

Twenty years ago, our Association published its first Annual Report. The roster of
members numbered 144. Qur first President was B. ALLSTON "BAM"™ MOORE, JR.,
President, H. GRADY KIRVEN, Vice-President, HAROLD W. JACOBS, Secretary-
Treasurer, and the Executive Committee, C. WESTON HOUCK, H. FRANK PLAXCO
and E. W. MULLINS, JR. Senator WILLIAM P. BASKIN chaired the Legislative
Committee. EW. MULLINS, JR. chaired the Educational Committee. JAMES W. AL-
FORD chaired the Entertainment Committee. We were off and running.

The Defense Line is a reguiar publication of the South Carolina
Defense Trial Attorneys' Association. All inquiries, articles, and black
and white photos should be directed to Nancy H. Cooper, 3008
Millwood Avenue, Columbia, SC 29205, 1-800-445-8629.

3 Defense Line




Defense Line

The Twenty-Second Annual Meeting of the
Association will be held November 2-5, 1989
at The Cloister, Sea Island, Georgia. This
meeting should be one of our best ever, The
Cloister is one of our most popuiar meeting
sites. This year's educational program wiil in-
clude the following:

The State of the Judiciary - The
Honarable George T. Gregory, Jr., Chief
Justice, South Carolina Supreme Court.

A Lecture in Two Parts: The U.S.

Supreme Court and the Federal Rules of . .

Evidence; and A Wrongful Death Case:
Videotape Demonstration - Professor

Stephen A. Saltzburg, Class of 1962 .
Professorship at the University of Virginia -
Law School; former Reporter on the Federal

Rules of Evidence and the Federal Rules of
Criminal Procedure; Author, Federal Rules
of Evidence Manual and A Modern
Approach to Evidence; co-Author, Evidence
in America, with Joseph.

A panel of judges from the United States
District Court for the District of South
Caralina will participate in a discussion with
Prof. Saltzburg concerning LJ.S. Supreme
Court evidence decisions, motions in limine,
and opening statements.

Defense of TMJ Claims - Michael J.
Kreisberg, D.D.S.: Director of the Atlanta
Center for Craniofacial Pain and
Temporomandibular Joint Disorders; Dr.
Kreisberg has lectured at various dental
schoois and meetings, and at a Georgia
Defense Lawyers Association meeting, and
has published numerous articles concerning
orofacial pain and TMJ disorders.

Current Issues in Workers' Compensa-

Cl0|ster 'Sea Island

Georgla

tion, Including Sexual Harrassment
Claims and Mental Injury Caused by Non-
Physical Stressors - The Hon. Virginia L.
Crocker, Commissioner, South Carolina
Workets' Compensation Commission:

The Law of National Security: A
Prosecutor's Perspective of Esplonage
Cases and Spy Exchanges - John Martin,
Esquire, Chief, Internal Security Section,
U.S. Department of Justice. Mr. Martin's pre-
sentation wilk follow the coffee break during
our Saturday program; Hig: presentation will
be very interesting to both fawyers and their

- spouses, and will include a video: tape of an

actual spy exchange; s0; |nV|te youzr spouses
fo'join us fof this,: :*

" Ancther port:on of the’ program W|Il include
a toplc concerming frial advocacy which will
be announced when the speakers availabili-
ty has been confirmed.. "

The Annual Program alsé wrll |nclude the
presentation of the Robert W. Hemphill
award which honors an atforney "who has
been instrumental in developing; implement-
ing, and carrying through the object;ves of
the S.C.D.TAA"

A fuil social program is plan;ned with a
cook-cut on Friday night and a dance featur-
ing "Second Nature" Saturday night. These
are only two of the special features this year,
in addition to our golf and tennis tourna-
ments. For those who don't want to play ei-
ther of those sports, we are planning a little
fishing, which surely will generate some in-
teresting "stories”. The ladies will be treated
to a presentation on sterling silver and
Mexican "reasures.”

DEFENSE TRIAL ATTORNEYS' ASSOCIATION
TWENTY-SECOND ANNUAL MEETING

SOUTH CAROLINA

NOVEMBER 2-5, 1989

THE CLOISTER, SEA ISLAND, GEORGIA

Thursday, November 2, 1989
3:00to 5:00p.m.
3:00tc 6:00 p.m.
5:00to 6:00 p.m.
6:30to 7:00 p.m.
700to 8:00p.m.

Friday, November 3, 1989
8:40to 8:45a.m.

8:45 to 12:00 noon
10:00 to 11:30 a.m.
12:30 p.m.

1:30 p.m.

7:00t0 8:00p.m.

8:00 to 11:00 p.m.

Saturday, November 4, 1989
8:00to 8:30a.m.
8:30 to 12:00 noon

6:30to 7:30 p.m.
7:30to 9:00 p.m.
9:00 p.m. to 1:00 a.m.

Sunday, November 5, 1989
11:00 a.m. to 12:30 p.m.

AGENDA

Executive Committee Meeting
Registration
Nominating Committee Meeting
First Time Attendees Reception
Welcome Reception

Evening on Your Own

Welcome - FRANK H. GIBBES, Ill, Esq.

President, SCDTAA
Educational Sessions
Ladies Program

Golf Tournament
Tennis Tournament
Cocktail Reception
Seafood Cook-out

SCDTAA Annual Meeting
Educational Sessions
Afternoon on Your Own
Cocktail Reception

Dinner in the Main Dining Room

Dancing to the Music of "Second Nature”

Farewell Bloody Mary Break
Departure

Fall 1989

Fall 1989
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CONTRIBUTION ARISE!
SOUTH CAROLINA
CONTRIBUTION AMONG
TORTFEASORS ACT

Robert Bernstein, Esquire
Turner, Padget, Graham & Laney

In Lightner v. Duke Power Co. v. Ford
New Holland, Inc., Civil Action No. 3:89-
422-16 {July 21, 1989), the Honarable
Karen L. Henderson clarified an ambigui-
ty in the recently enacted South Carolina
Contribution Among Tortfeasors Act, S.C.
Code Ann. §15-38-10 et seq. (hereinafter
the "Contribution Act"}. The Contribution
Act provided that it was applicable to
"those causes of action arising or accru-
ing on or after April 5, 1988." The court
held that a cause of action for contribu-
tion arises, not on the date that contribu-
tion is sought, but on the date of the com-
mission of the underlying tort. Thus, a
party may make a claim for contribution
from a joint torifeasor only where the oc-
currence which creates the liability of any
and all potential defendants occur on on
after April 5, 1988.

The plaintiff in Lightner was an em-
ployee of the maintenance department of
a local school district. In his complaint,
the plaintiff alleged that he and a co-
worker were mowing a field near a school
on October 7, 1986, when the co-em-
ployee's mower ran over a large bolt, pro-
pelling it through the mower exit chute
and striking the plaintiff in the back. The
plaintiff alleged that the bolt had been left
in the field near a telephone pole by a re-
pair crew of Duke Power Company, and
sued Duke Power Company in negli-
gence for leaving the bolt in the field; fail-
ing to inspect the field for debris; and fail-
ing to warn as to the presence of the bolt.
Duke Power denied any negligence, and
asserted a third-party complaint against
Ford Motor Company. Duke Power
claimed that the actions of Ford, who
manufactured the tractor and mower
which propelled the bolt, was the proxi-
mate cause of plaintiff's injury. Duke
Power thus contended that if it was liable
to the plaintiff, Ford was liable in indemni-
ty to it, since Ford had allegedly placed a
defective product into the stream of com-
merce. Duke Power's indemnity claim
was based in common law, and on theo-
ries of strict liability in tort, warranty and
negligence.
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RECENT DECISIONS

In the alternative, Duke asseried that
the Contribution Act entitled it to contribu-
tion from Ford. Although the accident oc-
curred prior to the April 5, 1988 effective
date of the Act, Duke Power asseried
that a cause of action for indemmnity does
not arise, by statute, until after a tortfea-
sor has paid mere than its proportionate
share of liability. Accordingly, Duke Power

reasoned that the "cause of action" for in-_
demnity arose and accrued as of a date

after April 5, 1988, and a cause of action
for contribution could be asserted.’ The

District Court ruled that neither indemnity - .

nor contribution causes of actions could
be asserted by Duke Power.

INDEMNITY .

Citing Atlantic Coast Line Railroad
Comparny v. Whetstone, 243 8.C. 61, 132
S.E.2d 172 (1963), the court noted that a

party may not seek indemnity if any per-
sonal negligence of his own joined in- -

causing the injury. Thus, in the absence
of a contractual or legal relation between
the parties, an action for indemnity could
not he maintained. McCain
Manufacturing Corp. v. Rockwell
international Corp., 695 F.2d 503 {4th Cir.
1982).

The court noted that DBuke Power could
not assert a right to indemnity under neg-
ligence, warranty, or strict liability theo-
ries. Duke Power had suffered no injury
to its person or property, only the poten-
tial of suffering ecanomic loss (i.e., a po-
tential judgment in favor of the plaintiff).

Since intangible economic loss is not re-

coverable in a negligence action, no
claim could be asserted by Duke Power
against Ford under this theory. 2000
Watermark Association, Inc., v.
Facilities, Inc., 784 F.2d 1183 (4th Cir.
1986). Furthermaore, the strict liability
statute protects only against physical
harm to a user or consumer. Since it was
neither a user nor a consumer of the trac-
tor and since it suffered no physical
harm, Duke Power was not entitled to as-
sert a cause of action in strict lability.
Finally, 3.C. Code Ann. §36-2-318 ex-
tends a warranty to any natural person

who uses, consumes, or is affected by -
the goods, and whose person or property-: -
is damaged thereby. Since Duke Power:

did not use or consume the mower, and
since it suffered no damage t0:its person
or property, Duke Power could not seek
indemnity under a theory of breach of
warranty.

CONTRIBUTION
The Contribution Act "applies to those
causes of action arising or accruing on or
after the effective date of this act" [i.e.,

April 5, 1988]. Uniform Contribution °

Among Tortfeascrs Act, 1988 S.C. Acts
432, §10 (1988). The court recognized
the ambiguity in the phrase "those caus-
es of action arising or accruing on or after
the effective date of this act." If the

- "cause of action” refers to the date of the
- underlying tort which gives rise to the ac-
. tion against the ariginal defendant, only

those torts occurring after April 5, 1988

. ‘could give rise to indemnity among joint

tortfeasors. In the alternative, if the
"cause of action” refers to the date when
a joint tortfeasor may enforce a right of

_ contribution;, the statute may apply to any

case where a tortfeasor, after April 5,

1988, has paid more than his proportion-
. ate share of liability to a tort victim. The

legistative history of the Contribution Act
offers no gmdance in resolving this ambi-
guity. -

Judge Henderson noted that much of
the Contribution Act was derived from the
Uniform Contribution Among Tortfeasors
Act, which has been adopted in substan-
tially similar form by other states. Though
the courts which have considered it are
split on the issue, the majority of such de-
cisions conclude that the "cause of ac-
tion™ for contribution arises when the un-
derlying tort is committed. The cour, cit-
ing Shiflet v. Eller, 228 Va. 115, 318
S.E.2d 750 (1984}, distinguished be-
tween a "cause of action” and a "right of
action." A "cause of action” is the legal
wrong committed against a complaining
party, while the "right of action" refers to
the right to sue on the cause of action.
The cause of action is an inchoate right,
while the right of action - i.e., the right to
seek redress - may arise at a later date.
Since the legal wrong committed by a
tortfeasor is complete at the time of the
underlying tort, the inchoate cause of ac-
tion for indemnity arises among joint tort-
feasors as of the date of the commission
of the tort. Under the facts in Lightner, al-

though the rlght to actually sue for indem- ¥, “

nity - i.e.; the "right of ‘action” - did not

“arise untll after Aprll 5, 1988, the "cause

of actlon" for mdemnlty among tortfea-

-~ sors arose at the time of the injury to the

plaintm‘ on October.7, 1986. Since the
"cause of” actaon m'the Lightner case

(Cantrnued on page 7)

Fall 1989

RECENT DECISIONS
{Continued from page 6)

arose prior to the effective date of the
Contribution Act, contribution could not
be claimed by Duke Power.

Had the court accepted Duke Power's
argument that a cause of action for in-
demnity arises at the date of the right to
sue thereon, considerable uncertainty
could have been imposed upon existing
judgments. Theoretically, a tortfeasor
could have been held responsible for a
tort committed seventeen years before.
For example, if a tort was committed in
1973 by two tortfeasors, John Doe and
Richard Roe, the plaintiff could have
sued John Doe within the six year statute

- of limitations and recovered a judgment

in 1979. Since a judgment by lien is valid
for ten years, payment of the judgement
John Doe may not have occurred until
1989. Since a suit for contribution may be
brought within one year of the discharge
of the common liability of the tortfeasor,
John Doe could theoretically have
brought a contribution suit against
Richard Roe in 1989 to impose liability
for a tort occurring in 1973.

By ruling that a cause of action for con-
tribution arises at the time of the underly-
ing tort, the court has imposed a bright
line rule delineating the right to seek con-
tribution. Simply stated, if a tort is com-
mitted upon a plaintiff prior to April 5,
1988, a defendant may not seek contri-
bution from a tortfeasor who was not
named in the original action. If such a tort
is committed on or after April 5, 1988,
however, a named defendant may utilize
the South Carolina Contribution Among
Tortfeasors Act in an effort to spread the
common liability.

'S.C. Code Ann. §15-38-20(B) pro-
vides that the right of contribution exists
only in favor of a tortfeasor who has paid
more than his pro rata share of the com-
mon liability. It could be argued therefore,
that the third-party complaint seeking
contribution was improper since Duke
had not paid any amount to the plaintif.
Rule t4, Federal Rules of Civil
Procedure, allows the joinder of a party
who "is or may be" liable to the third-party
plaintiff. Since a joint tortfeasor may be li-
able to a named defendant for contribu-
tion, federal courts have consistently al-
lowed a third-party complaint to be as-
serted against a joint tortfeasor who
might be liable for indemnity. See 6 C.
Wright & A. Miller, Federal Practice and
Procedure: Civii §1448 (1971}.
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CIRCUIT JUDGE LIMITS
EXPERT'S FEES...

Susan P. McWilliams
Nexsen Pruet Jacobs & Pollard

A Richland County Circuit CourtJudge
recently slashed the statement rendered
by a plaintiff's alleged human factors ex-
pert sent to counsel for defendants in
connection with the expert's deposition.
The case involved a rear-end collision in
which the plaintif's deceased died when
her car rear-ended defendant's truck,
which was attempting to merge onto rush
hour traffic on 1-20. The plaintiff intended
to call the human factors expert to testify
that the plaintiff's deceased's actions
were reasonable under the circum-
stances. The expert, who haited from
Wisconsin, flew to Columbia for his depo-
sition, which lasted all of an hour and fif-
teen minutes. The expert subsequently
rendered a statement for $2,877.50,
which included some 15-1/2 hours of

time spent travelling from Wisconsin to
Columbia and back, charged at his hourly
rate of $120.00 and totalling approxi-
mately $1,800.00.

Defendants moved for a discovery or-
der pursuant to Rule 26(c), requesting
that the Court limit their responsibility to a
reasonable fee. After a hearing on the
motion, Judge Edward B. Cottingham is-
sued his Order reducing the expert's
statement. Judge Cottingham stated that
the court has broad discretion in deter-
mining what is a reasonable fee for an
expert witness. He then ruled that it was
"patently unfair to require defendants to
be responsible for excessive fees,” and
that the statement for $2,877.50 for a one
and a half hour deposition was
unreasonable. The court determined that
reasonable compensation to the expert
was the hours spent in actual preparation
and deposition time, his actual air fair
costs and other expenses attended
thereto. However, the court disallowed
the travel time charges.

T
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Legal Experts Urge
State Legislators to Examine
Punitive Damages Legislation

WASHINGTON, D.C. — Alan Morrison,
director of the consumer litigation organi-
zation Public Citizen, and Washington
University Law School Dean Dorsey Ellis,
told state legislators attending the
National Conference of State Legis-
latures (NCSL) annual meeting in Tulsa,
Oklahoma, that changes in punitive dam-
ages legislation would be better handled
through state legislative action than
through the judiciary.

Ellis, a recognized expert in the area of
punitive damages law, said, "Many state
legislatures have become active and
have enacted or have considered
statutes that would limit or modify the
process for assessing punitive damages.
One of the areas Mr. Morrison and |
agree on is that there is a great deal of
room for legislation, and that the [state]
legislative forum is the appropriate forum
for dealing with a number of these prob-
lems."

"One of the things a responsible legis-
lator should do is to start looking at the is-
sue of punitive damages, whether or not
you are taking steps, because it seems to
me that the legislature is a more appro-
priate forum than the State Courts," said
Maorrison, a member of the American Bar
Association Action Commission to
Improve the Tort Liability System.
According to Morrison the possibility of a
future Supreme Court ruling in favor of
limiting punitive damages awards is un-
likely and it is incumbent upon both the
judicial and legislative branches of state
government to address this issue.

Once restricted to only the most egre-
gious acts, punitive damages are award-
ed over and above compensatory and
non-economic damages to punish a de-
fendant who exhibits willful, wanton or
malicious conduct with intent to harm.
During the past decade massive punitive
damages awards have become common-
place and reform has become a state
legislative issue because of the increas-
ing randomness of these massive awards
in civil cases.

According to both Ellis and Morrison,
problems affecting the way in which puni-
tive damages are awarded include possi-
ble due process violations; juries deter-
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mining awards based upon emotion,
caprice or prejudice; defendants being
assessed punitive damages multiple
times for the same alleged misconduct;
and standards of evidence not requiring
the jury to find it highly probable that the
defendant acted with willful, wanton or
malicious intent to harm.

The question of due process violations
has been peripherally addressed by the
United States Supreme Court in
Browning-Ferris Industries, Inc. v. Kelco
Disposal, Inc. According to Morrison, who
was associated counsel with the plaintiffs
[Kelco] in this case, "The Supreme Court
decided one issue and one issue only on
punitive damages. It decided that the 8th
Amendment prohibition against exces-
sive fines does not apply when the state,
through it court system, allows an award
of punitive damages regardless of the
amount to be entered against a defen-
dant. But the opinions also made it clear

that there are other Constitutional av-

enues that the Court has not foreclosed."

One of these avenues, Morrison contin-
ued, "is procedural due process.
Basically, the objection here is not so
much that the jury awarded too many dol-
lars, but that it went off without any kind
of guidance whatsoever. It [the jury] just
went back and 12 people, or six people,
decided, 'Well, | think $3 million is
enough,' if someone said no, then $2 mil-
lion is enough. If somebody said, $5 mil-
lion, then they ended up with $3.5 million.
The courts are very concerned about run-
away juries having no control over what
amount is proper punitive damages."

Typically, according to Morrison, juries
are told to "go decide what you think is
fair under all the circumstances." These
instructions leave juries with no other
choice than to make decisions based
upon their own feelings toward the defen-
dant.

According to Dean Ellis, one way to
avoid juries making decisions based
upon prejudice, caprice or emotion is to
bifurcate the trial. Bifurcation refers to two
proceedings. One, to determine liability
and compensatory and non-economic
damages, and the second to determine
punitive damages. Ellis said, "Confusion

8

of juries can be ameliorated by not only
dividing trials to determine amounts of
compensatory and punitive damages, but
to determine whether or not punitive
damages should even be assessed. Both
Morrison and Ellis voiced their support for
a bifurcated system.

The problem of lay juries understand-
ing civil standards of evidence and know-
ing which to apply in awarding punitive
damages is one of the most difficult hur-
dles for supporters of punitive damages
reform. According to Dean Ellis, civil pro-
cedure standards of evidence are typical-
ly "preponderance of the evidence" or
"clear and convincing." Determining mis-
conduct by a "preponderance of the evi-
dence" means that a jury must find only
that it is more likely than not that a fact is
true — or a 51 percent probability. Raising

the evidence standard to "clear and con- r:-":
vincing” that a fact is very probably true,

(a high degree of certainty).

According to Ellis, "We use these stan-
dards to convey to the jury the degree of
confidence that they should have in the
correctness of their judgment before they
reach a decision."

"On the clear and convincing evidence
point,” said Morrison, "my sense is that
the law is definitely moving in that direc-
tion. | support the clear and convincing
evidence standard." Since 1986 approxi-
mately ten states have raised their stan-
dards of evidence for punitive damages
to "clear and convincing.”

Since 1986, 26 states have enacted
punitive damages reform legislation in-
cluding limiting awards, allowing for two-
phase trials to first determine liability and
second to determine punitive damages,
and raising the standards of evidence
among other provisions. These states in-
clude Alabama, Alaska, Arizona,

California, Colorado, Florida, Georgia, |

Idaho, lllinois, lowa, Kansas, Kentucky,
Minnesota, Missouri, Nevada, New
Hampshire, New Jersey, Norih Dakota,
Ohio, Oklahoma, Oregon, South
Carolina, South Dakota, Texas, Utah and
Virginia. In addition, changes in punitive
damages law were debated before 16
state legislatures during the 1989 state
sessions.
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South Carolina
Defense Trial Attorneys' Association

Roster of Members

1990

Law Firms with SCDTAA Members

—A

Acker, Acker, Floyd &
Welmaker

P.O. Box 978

Pickens, S.C. 29671
878-4721

Pickens County

Adams, Quackenbush, Herring
& Stuart, P.A.

P.O. Box 394

C&S Plaza, 14th Floor
Columbia, S.C. 29202

779-2650

Richland County

Bailey & Buckley

P.O. Box 953
Charleston, S.C. 29402
772-4092

Charleston Gounty

A. Parker Barnes, Jr., P.A.
P.O. Drawer 1729
Beaufort, S.C. 29901
524-1003

Beaufort County

Barnes, Alford, Stork, &
Johnson

P.O Box 8448

1613 Main St.

Columbia, S.C. 29202
799-1111

Richland County

Barnwell, Whaley, Patterson,
et. al.

P.O. Drawer H

Charleston, S.C. 29402
577-7700

Charleston County

Bean & Bean

P.O. Box 81
Spartanburg, S.C. 29304
582-3341

Spartanburg County

(8) Bellamy, Rutenberg, Copeland,

&)

(10)

(1)

(12)

(13)

(14)

(15)

et. al.

P.O. Box 357

Myrtle Beach, S.C. 29578
448-2400

Harry County

Belser, Baker, Barwick,
Ravenel & Bender

P.O. Box 8057

1730 Main St.
Columbia, S.C. 29202
799-9091

Richland County

Bogoslow & Jones
P.O. Box 1515
Walterboro, S.C. 29488
549-2502

Colleton County

Harold A. Boney
P.O. Box 1151
Beaufort, S.C. 29901
524-0090

Beaufort County

Bouknight, Nicholson, Fraser,
Anderson

P.O. Box 489

Old Courthouse Place
Lexington, S.C. 29072
359-2512

Lexington County

William H. Bowman, [Il, P.A.
P.O. Box 11366

1336 Pickens St.

Columbia, S.C. 29211
256-6545

Richland County

Bridges and Orr
P.O. Box 130
Florence, S.C. 29503
662-1418

Brockinton, Brockinton & Kerr
P.O. Box 663

Charleston, S.C. 29402
722-8845

Charleston County

(16) Brown and Woods
P.O. Box 7966
Suite 201, 1720 Main St.
Columbia, S.C. 29202
771-6600
Richland County

(17) Brown, Jefferies & Boulware
P.O. Box 248
Barnwell, S.C. 29812
259-3532
Barnwell County

(18) Perry M. Buckner
P.O. Drawer 470
Walterboro, S.C. 29488
549-9544
Colleton County

(19) Buist, Moore, Smythe & McGee
P.O. Box 999
Five Exchange St.
Charleston, S.C. 29402
722-8375
Charleston County

(20) Burns, McDonald, Bradford, et.
al.
P.O. Box 1207
Greenwood, S.C. 29648
229-2511
Greenwood County

(21) Butler, Means, Evins, et. al.
P.O. Box 451
Spartanburg, S.C. 29304
582-5630
Spartanburg County

Sl

(22) Childs, Duff, & Hardin, P.A.
P.O. Box 11367
NCNB Tower
Columbia, S.C. 29211
254-4035
Richland County

(23) Clarke & Johnson
P.O. Box 1865
Florence, S.C. 29503
669-2401
Florence County




(24) Clawson & Staubes
P.O. Box 358
Charleston, S.C. 29402
577-2026
Charleston County

(25) C. Thomas Cofield, lll
P.O. Box 448
Anderson, S.C. 29622
Anderson County

(26) Coleman, Aiken & Chase
P.O. Box 1931
Florence, S.C. 29503
669-8787
Florence County

(27) Collins & Lacy
P.O. Box 12487
Suite 601, 1330 Lady St.
Columbia, S.C. 29211
256-2660
Richland County

(28) Constangy, Brooks & Smith
P.O. Box 11297
NCNB Tower, Suite 920
Columbia, S.C. 29211
256-3200
Richland County

(29) James C. Cothran, Jr.
P.O. Box 1897
Spartanburg, S.C. 29304
Spartanbur County

—D—

(30) Daniel & Daniel
P.O. Box 2085
1813 Main Street
Columbia, S.C. 29202
771-8782
Richland County

(31) Davis, Tupper & Griffith, P.A.

P.O. Box 2055
Beaufort, S.C. 29902
524-1116

Beaufort County

{32) Dennis & Dennis
P.O. Drawer 1174
Moncks Corner, S.C. 29461
761-8111
Berkeley County

(33) Doyle & O’Rourke
P.O. Box 2125
Anderson, S.C. 29622
224-7111
Anderson County

(34) Drennan, Shelor, Cole & Evins,
P.A.
P.O. Box 5446
Spartanburg, S.C. 29304
585-5800
Spartanburg County

.

(35) E. M. Floyd Attorney
P.O. Box 909
Hartsville, S.C. 29550
Darlington County

(36) Foster, Gaddy & Foster
P.O. Box 2123
Greenville, S.C. 29602
242-6200
Greenville County

e . 8

(37) Glenn, Irvin, Murphy, Gray &
Stepp
P.O. Box 1550
1325 Laurel St.
Columbia, S.C. 29202
799-9800
Richland County

(38) Griggs, Spruill & Harris
P.O. Box 511
Cheraw, S.C. 29520
537-5204
Chesterfield County

(39) Grimball & Cabaniss
P.O. Box 816
Charleston, S.C. 29402
722-0311

e

(40) Halio & Halio
P.O. Box 731
Charleston, S.C. 29402
577-5200
Charleston County

(41) Harris & Hanna, P.A.
P.O. Box 14610
Surfside Beach, S.C. 29587
238-1427
Horry County

(42) Harvey & Battey, P.A.
P.O. Drawer 1107
Beaufort, S.C. 29901
534-3109
Beaufort County

(43)

(44)

(45)

(46)

(47)

(48)

(49)

(50)

(51)

(52)

Hayes, Brunson & Gatlin .
P.O. Box 964 f
Rock Hill, S.C. 29731

27-7171

York County

Haynsworth, Baldwin, Johnson

& Greaves {
P.O. Box 10888 .
Greenville, S.C. 29603

271-7410

Greenville County

Haynsworth, Marion, McKay &
Guerard

P.O. Box 7157

Suite 2400, 1201 Main St.
Columbia, S.C. 29202

765-2396

Richland County

Haynsworth, Marion, McKay &
Guerard

P.O. Box 1119

Charleston, S.C. 29402

722-7606

Charleston County

Haynsworth, Marion, McKay &
Guerard

P.O. Box 2048

Greenville, 5.C. 29602

240-3200

Greenville County

~

Henderson, Salley, Lynn, et. al.
P.O. Box 517

Aiken, S.C. 29801

648-4213

Aiken County

Hines, Colvin & Wolfe
P.O. Box 6364
Spartanburg, S.C. 29304
582-8117

Spartanburg County

Holcombe, Bomar, Wynn, et. al.
P.O. Drawer 1897

Spartanburg, S.C. 29304
585-4273

Spartanburg County

Holmes & Thomson

P.O. Box 858

Charleston, S.C. 29402

722-1634
Charleston County {k

Robert H. Hood & Associates
P.O. Box 1508

172 Meeting St.

Charleston, S.C. 29401
577-4435

Charleston County

o~

(53) Horger, Barnwell & Reid
P.O. Drawer 329
Orangeburg, S.C. 29116
531-3000
Orangeburg County

(54) Horger, Horger, Nance & Lanier
P.O. Box 518
Orangeburg, S.C. 29116
531-1700
Orangeburg County

(55) Horton, Drawdy, Ward, et. al.
P.O. Box 10167
Greenville, S.C. 29603
233-4351
Greenville County

(56) Howell, Gibson & Hughes, P.A.
P.O. Box 40
Beaufort, S.C. 29901
522-2400
Beaufort County

e

(57) Rodney C. Jernigan, Jr.
P.O. Box 2130
Florence, S.C. 29503
664-2884
Florence County

(58) Darrell T. Johnson, Jr. Attorney
P.O. Box 1125
Hardeeville, S.C. 29927
784-2142
Jasper County

—K—

(59) Kennedy, Price & Dial
P.O. Drawer 12157
Suite 702, 1321 Lady St.
Columbia, S.C. 29211
799-2121
Richland County

(60) King, Cothran & Hray, P.A.
Box 3483
Spartanburg, S.C. 29304
582-4365
Spartanburg County

—L—

(61) Leatherwood, Walker, Todd &
Mann
P.O. Box 87
100 East Coffee St.
Greenville, S.C. 29602
242-6440
Greenville County

(62)

(63)

(64)

(63)

(66)

(67)

(68)

(69)

(70)

(71)

Lee, Wilson, Erter and
Calloway

P.O. Box 580

Sumter, S.C. 29150
778-2471

Sumter County

Levin, Sams, Grimsley & Sams
P.O. Box 849

Beaufort, S.C. 29902

524-4189

Beaufort County

Love, Thornton, Arnold, et. al.
P.O. Box 10045

Greenville, S.C. 29603
242-6360

Greenville County

Lovelace & Battle
P.O. Box 1704
Conway, S.C. 29526
248-7321

Horry County

Manning, Fulton & Skinner
P.O. Box 20389

Raleigh, N.C. 27619
919-787-8880

McCutcheon, McCuticheon &
Baxter

P.O. Box 1003

Conway, S.C. 29526
248-7225

Horry County

McDonald, McKenzie, Fuller,
Rubin & Miller

P.O. Box 58

1704 Main St.

Columbia, S.C. 29202
252-0500

Richland County

McKay, McKay, Henry, et. al.
P.O. Drawer 7217

1919 Gadsden St.

Columbia, S.C. 29202
256-4645

Richland County

McKinney & Givens
P.O. Box 10470
Rock Hill, §.C. 29731
328-1848

York County

MclLeod, Fraser & Cone
P.O. Box 230
Walterboro, S.C. 29488
549-2516

Colleton County

(72) McNair Law Firm, P.A.
P.O. Box 11390
NCNB Tower, 18th Floor
Columbia, S.C. 29211
799-9800
Richland County

(73) Terry B. Millar Attorney
P.O. Box 10470
Rock Hill, S.C. 29731
324-3196
York County

—N—

(74) Nauful & Ellis, P.A.
P.O. Box 2285
1901 Gadsden St.
Columbia, S.C. 29202
254-4190
Richland County

(75) Nelson, Mullins, Riley &
Scarborough
P.O. Box 11070
Third Floor, Keenan Building
Columbia, S.C. 29211
799-2000
Richland County

(76) Nelson, Mullins, Riley &
Scarborough
334 Old Chapin Rd.
Lexington, S.C. 29072
359-9940
Lexington County

(77) Nelson, Mullins, Riley &
Scarborough
P.O. Box 10084
301 N. Main St., 24th Floor
Greenville, S.C. 29603
250-2300
Greenville County

(78) Nelson, Mullins, Riley &
Scarborough
P.O. Box 3939
Myrile Beach, S.C. 29578
448-1992
Horry County

(79) Nettles & Nettles, P.A.
819 Mohawk Dr.
Florence, S.C. 29501
665-6803
Florence County

(80) Louis D. Nettles
P.O. Box 2315
Florence, S.C. 29503
665-6803
Florence County
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(81) Nexson Preut Jacobs & Pollard

(82)

(83)

(84)

(85)

(86)

(87)

(88)

P.O. Drawer 2426
1441 Main St.
Columbia, S.C. 29202
771-8900

Richland County

—O—

George H. O’Kelley
P.O. Box 1072
Beaufort, S.C. 29902
524-3233

Beaufort County

Ogletree, Deakins, Nash, et. al.

P.O. Box 2757
Greenville, S.C. 29602
242-1410

Greenville County

—P—

Paulling & James
P.O. Box 507
Darlington, S.C. 29532
393-3881

Darlington County

Perrin, Perrin, Mann, et. al.
P.O. Box 1655

Spartanburg, S.C. 29304
582-5461

Spartanburg County

—Q—

Quinn, Brown, Arndt &
Manning

P.O. Box 73

2019 Park St.

Columbia, S.C. 29202
799-6365

Richland County

—R—

Rainey, Britton, Gibbes &
Clarkson

330 East Coffee St.
Greenville, S.C. 29601
271-9580

Greenville County

Allen L. Ray Attorney
200 EIm St.

Conway, S.C. 29526
248-4932

Horry County

(89)

(90)

(91)

(92)

(93)

(94)

(95)

(96)

Richardson, James & Player
P.O. Box 1716

Sumter, S.C. 29150

775-5381

Sumter County

Richardson, Plowden, Grier
and Howser

P.O. Drawer 7788

1600 Marion St.

Columbia, S.C. 29202
771-4400

Richland County

Ridiey, Ridley & Burnette
P.O. Box 11763

Rock Hill, §.C. 29731
324-4291

York County

Robinson, Craver, Wall &
Hastie

P.O. Box 1860
Charleston, S.C. 29402
577-9440

Charleston County

Robinson, McFadden & Moore,
P.C.

P.O. Box 944

Suite 600, Jefferson Square
Columbia, S.C. 29202

779-8900

Richland County

Rogers, Thomas, Cleveland,
Koon, Waters & Tally

P.O. Box 2628

1338 Main St., 12th Floor
Columbia, S.C. 29202
771-7900

Richland County

-

Sinkler & Boyd, Professional
Assc.

P.O. Box 340

Charleston, S.C. 29402
722-3366

Charleston County

Sinkler & Boyd, Professional
Assc.

P.O. Box 11889

Suite 1200, Palmetio Center
Columbia, S.C. 29211
779-3080

Richland County

(97)

(98)

(99)

(100)

(101)

(102)

(103)

(104)

Spencer & Spencer
P.O. Box 790

Rock Hill, S.C. 29730
327-7191

York County

.

Thompson, Henry & Gwin, P.A,
P.O. Box 1533

Conway, S.C. 29526

248-5741

Conway County

Thompson, Mann & Hutson
2200 Daniel Building
Greenville, S.C. 29602
242-3200

Greenville County

Tompkins and McMaster
P.O. Box 7337

1400 Main St., Fourth Floor
Columbia, S.C. 29202
799-4499

Richland County

Turner, Padget, Graham &
Laney

P.O. Box 1473

C&S Plaza, 17th Fleor
Columbia, S.C. 29202
254-2200

Richland County

Turner, Padget, Graham &
Laney

P.O. Box 5478

Florence, S.C. 29502
662-9008

Florence County

—V—

Theodore Von Keller

P.O. Box 394

1400 Main St., Palmetio Bldg.
Columbia, S.C. 29202
779-2650

Richland County

—W—

The Ward Law Firm, P.A.
P.O. Box 5663

191 N. Daniel Morgan Ave.
Spartanburg, S.C. 29304
582-5683

Spartanburg County

(105) Watkins, Vandiver, Kirven, et. (108) Wise & Cole
al. P.O. Drawer 0
P.O. Box 4086 Charleston, S.C. 29402
Anderson, S.C. 29622 577-7032
225-2537 Charleston County

Anderson County

(106) Weinberg, Brown & McDougall

P.O. Box 1289
Sumter, S.C. 29150
775-1274

Sumter County

(107) Wheless & Mcinnis
457 Main St.

N. Myrtle Beach, S.C. 29582

249-1441
Horry County

el

Ashley B. Able (81)
Carolyn M. Adams (75)
Gene Adams (104)

J. Boone Aiken, Il (26)
James W. Alford (5)

J. Marshall Allen (74)

T. Eugene Allen, Il (81)
Aubrey R. Alvey (8)
Elizabeth T. Anderson (95)
Stewart M. Andrews, Jr. (75)
W. E. Applegate, Ill (46)
Warren W. Ariail (51)
Mary Leigh Arnold (51)

W. H. Arnold (64)

James A. Atkins (24)

Jon L. Austen (108)

Stephen D. Baggett (20)
George S. Bailey (75)
Charles E. Baker (9)
Charles J. Baker, Il (51)
Mary Gordon Baker (81)
Mitzi G. Ball (51)

Martha D. Ballenger (51)
A. Parker Barnes, Jr. (4)
Scott Y. Barnes (51)
Charles Barnwell (53)
Elizabeth A. Barone (112)
Mark S. Barrow (27)
Jackson L. Barwick, Jr. (9)
Michael W. Battle (65)
Mary R. Baxter (67)

(109) Wright, Powers & Mcintosh

662-4328

P.O. Box 1831
Florence, S.C. 29503

Florence County

(110) Wyche, Burgess, Freeman, et.

P.O. Box 10207

242-3131

Greenville, S.C. 29603

Greenville County

—Y—

(111) Young and Young, P.A.

23 West Calhoun St.
Sumter, S.C. 29150
773-4371

Sumter County

(112) Young, Clement, Rivers, et. al.

P.O. Box 993
Charleston, S.C. 29402
577-4000

Charleston County

SCDTAA MEMBER ATTORNEYS

( ) denotes Firm

William S. Bean (7)

Grady L. Beard (75)
George C. Beighley (90)
Jesse C. Belcher, Jr. (47)
John U. Bell, lll (75)
Howell V. Bellamy, Jr. (8)
Clinch H. Belser, Jr. (9)
Jay Bender (9)

Robert A. Bernstein (101)
Charles M. Black, Il (75)
Melody R. Black (75)
Joseph J. Blake, Jr. (47)
James C. Blakely, Jr. (77)
Sheryl C. Blenis (77)
Isadore Bogoslow (10)
Harold A. Boney (11)
Ronald E. Boston (101)
Timothy W. Bouch (112)
Thomas M. Boulware (17)
Glenn Bowers (81)

H. Michael Bowers (112)
William H. Bowman, lll (13)
W. Howard Boyd, Jr. (87)
William C. Boyd (96)

J. W. Bradford (20)

Daniel T. Brailsford (93)
James M. Brailsford, Il (93)
Robin A. Braithwaite (48)
Wilburn Brewer, Jr. (81)
James D. Brice (87)
Saunders M. Bridges (14)
Saunders M. Bridges, Jr. (14)
Thomas A. Bright (44)
Clay B. Brittain, 11l (75)
John P. Britton (87)
Joseph Brockington (108)
Harvey Brockinton, Jr. (15)

Janet C. Brooks (81)
Lovic Brooks, Ill (28)
Carol S. Broome (101)
David A. Brown (48)
Deborah Casey Brown (87)
Henry W. Brown (86)
Robert C. Brown (16)
Robert W. Brown (1086)
James L Bruner (9)

John C. Bruton, Jr. (96)
Edward D. Buckley, Jr. (3)
Edward D. Buckley (3)
Perry M. Buckner (18)
Robert W. Buffington (96)
Alexander M. Bullock (47)
Russell T. Burke (81)
Phyllis B. Burkhard (96)

H. Franklin Burroughs (65)
Robert C. Byrd (81)

—C—

J. W. Cabaniss (39)

0. G. Calhoun, Jr. (47)

W. E. Calloway (62)

John M. Campbell, Jr. (77)
Laura S. Campbell (75)
Charles Carpenter, Jr. (90)
Elizabeth A. Carpentier (96)
Stanley T. Case (21)

Lisa D. Catt (75)

W. Thomas Causby (75)
John R. Chase (26)
Kenneth L. Childs (22)
John L. Choate (75)
Dennis J. Christensen (108)
Michael S. Church (101)

Carol L. Clark (45)

Finley B. Clarke (23)

N. Heyward Clarkson, Il (87)
Robert G. Clawson, Jr. (24)
Samuel R. Clawson (24)
Robert L. Clement, Jr. (112)
William C. Cleveland (46)
William A. Coates (64)
Betty J. G. Cobb (9)
Theron G. Cochran (64)
Donald A. Cockrill (83)

C. Thomas Cofield, Ill (25)
Thomas C. Cofield (5)
Thomas H. Coker, Jr. (47)
Yolanda Coker (27)
Edward R. Cole (34)
Michael T. Cole (108)

Alvin A Coleman, Jr. (26)
Arthur L. Coleman (75)
David M. Collins (19)

Joel W. Collins (27)

Ronald H. Colvin (49)

J. Joseph Condon, Jr. (39)
L. Sidney Connor, IV (78)
M. Dawes Cooke (6)
Eugene P. Corrigan, Il (39)
James C. Cothran, Jr. (29)
Leslie A. Cotter, Jr. (90)
Fred D. Cox, Jr. (47)

B. Lindsay Crawford (100)
Karen A. Crawford (75)
Danny C. Crowe (101)
Kay G. Crowe (5)

William W. Culp, Il (87)
Corlis P. Cummings (75)
Robert G. Currin, Jr. (75)
John E. Cuttino (102)




—D—

Joseph E. Da Pore (112)

J. Reese Daniel (30)
Michael R. Daniel (30)
William H. Daniel, IV (78)
Christopher J. Daniels (75)
Stephen E. Darling (95)
William H. Davidson, Il (74)
William S. Davies, Jr. (75)
Ashby W. Davis (64)
Clarence Davis (72)
Hutson S. Davis, Jr. (31)
James R. Davis (12)

Jane T. Davis (75)

Stephen F. Deantonio (112)
R. Markley Dennis, Jr. (32)
G. Conrad Derrick (14)
John R. Devlin, Jr. (64)
George L. Dial, Jr. (59)
Robert W. Dibble, Jr. (72)
M. Susie Dickerson (87)
G. Wells Dickson, Jr. (27)
Robert S. Dodds (108)
Eleanor H. Doggette (9)
Paul A. Dominick (81)
Elbert S. Dorn (101)
Curtis Dowling (5)

Cary C. Doyle (33)

Dwight F. Drake (75)
James B. Drennan, [Il (34)
Clarke W. Dubose (96)

T. W. Dubose (96)

P. Michael Duffy (72)

J. James Duggin (19)
David E. Dukes (75)
William Duncan (21)

John S. Egan (75)

M. Susan Eglin (44)
Anne S. Ellefson (47)
Frank R. Ellerbe, 11l (93)
E. Glenn Elliott (26)

F. Matlock Elliott (47)

E. Earl Ellis, Jr. (74)
Frances D. Ellison (47)
Morris A. Ellison (19)

G. Daniel Ellzey (83)

L. Franklin Elmore (83)
Polly D. Enger (75)

Carl B. Epps, Ill (107)
Andrew K. Epting, Jt. (108)
Carol B. Ervin (112)
Robert M. Erwin, Jr. (78)
Sue C. Erwin (96)

Mark V. Evans (52)
Stephen W. Evans (47)
T. Alexander Evins (34)

e

Richard A. Farrier, Jr. (75)
Carl G. Ferguson (61)
Donald L. Ferguson (47)
E. M. Floyd, Jr. (35)
Lawrence E. Flynn, Jr. (85)
Paul J. Foster (36)
Reginald L. Foster (50)
Robert P. Foster (36)
Robert W. Foster (75)
Donald H. Fraser (71)
Palmer Freeman, Jr. (96)
Robert F. Fuller (68)

-—C

W. Foster Gaillard (19)
Henry M. Gallivan (87)
Robert S. Galloway, Jr. (47)
Catherine H. Garbee (9)

L. Gray Geddie, Jr. (83)
Frank H. Gibbes, Il (87)
C. Allen Gibson, Jr. (19)
James S. Gibson, Jr. (56)
Michael J. Giese (61)
Dennis C. Gilchrist (77)
Thomas A. Givens (70)
Terrell L. Glenn (37)
Mason A. Goldsmith (64)
D. Christian Goodall (2)
Thomas R. Gottshall (96)
J. Russell Goudelock, Il (101)
W. Andrew Gowder (108)
William M. Grant, Jr. (47)
Perry H. Gravely (61)
Jennings L. Graves, Jr. (64)
James C. Gray, Jr. (75)
Jeffrey E. Gray (47)
Reginald M. Gray (105)
William D. Gray (105)
Harry B. Gregory, Jr. (74)

F. Barron Grier, Il (90)
Manton M. Grier (96)

Jack D. Griffeth (64)
James M. Griffin (75)

E. Mitchell Griffith (31)
William P. Griggs (38)
Frank E. Grimball (39)
Henry E. Grimball (39)
William H. Grimball, Sr. (39)
Stephen P. Groves (112)
Theodore B. Guerard (46)
William U. Gunn (50)

Linda Weeks Gwin (98)

—H—

B. A. Hagood (19)
William M. Hagood, Il (64)
Lucinda J. Haley (52)

Elliott T. Halio (40)
William F. Halligan (93)
George O. Hallman, Jr. (100)
Willard D. Hanna, Jr. (41)
Stuart Hardwick, Jr. (2)
Roy F. Harmon, Il (47)
Donald A. Harper (47)
Kenneth W. Harrell. (75)
C. Anthony Harris, Jr. (38)
Laura C. Hart (101)
William B. Harvey, lll (42)
J. Drayton Hastie, Jr. (92)
John C. Hayes, lll (43)
Knox L. Haynsworth, Jr. (44)
Katherine D. Helms (44)
William C. Helms, Il (6)
J. Christopher Henderson
(75)
Matthew H. Henrikson (6)
Angela L. Henry (69)
William H. Hensel (90)
Louis P. Herns .(52)
Bryan F. Hickey (47)
Thomas C. Hildebrand, Jr.
(95)
Charles E. Hill (101)
James J. Hinchey, Jr. (46)
Van D. Hipp, Jr. (46)
John W. Hoag, Il (83)
David E. Hodge (77)
William E. Hogg (47)
Wallace G. Holland (112)
James M. Holly (48)
A. Baron Holmes, lll (51)
Robert H. Hood (52)
Dorothy J. Hopko (75)
Michael P. Horger (54)
Robert R. Horger (53)
William A. Horger (54)
J. Wright Horton (55)
Ladson F. Howell (56)
Samuel W. Howell, IV (45)
R. Davis Howser (90)
Arthur L. Howson, Jr. (87)
William C. Hubbard (75)
James W. Hudgens (104)
Phillip Luke Hughes (78)
Stephen P. Hughes (56)
David C. Humphries, Jr. (51)
R. Walter Hundley (112)
Lawrence M. Hunter, Jr. (47)
T. Parkin Hunter (72)
S. Keith Hutto (101)

Marvin D. Infinger (95)
Russell T. Infinger (81)

—J—

Harold W. Jacobs (81)
Albert L. James, lll (84)
George C. James (89)
George C. James, Jr. (89)
Paul A. James (39)
Kenneth Allan Janik (75)
Brenton D. Jeffcoat (75)
Lisa G. Jefferson (87)
Rodney C. Jernigan, Jr. (57)
E. Russell Jeter, Jr. (72)
Brown W. Johnson (23)
Darrell T. Johnson, Jr. (58)
Maye R. Johnson, Jr. (47)
R. Lewis Johnson (5)
Thomas W. Johnson, Jr. (19)
Weldon R. Johnson (5)
Ellis M. Johnston, Il (47)
John E. Johnston, Jr. (61)
Thomas K. Johnstone, Jr.
(47)
James D. Jally, Jr. (105)
C. Roland Jones, Jr. (104)
Celeste T. Jones (72)
Marvin C. Jones (10)
Arthur E. Justice, Jr. (102)

—K—

Richard B. Kale (44)
Thomas J. Keaveny (51)
William W. Kehl (110)
Thomas H. Keim, Jr. (44)
David Hill Keller (47)
Richard M. Kennedy, Jr. (59)
Trent M. Kernodle (51)
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Sherry A. Lydon (81)
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0. Doyle Martin (61)
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Joseph H. McGee (19)
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Douglas McKay, Jr. (69)
Julius W. McKay (45)
Julius W. McKay, Il (69)
Robert A. McKenzie (68)
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William M. McLean (92)
John B. McLeod (47)
Peden B. McLeod (71)
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(100)
H. D. McMaster (100)
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Marvin E. McMillan, Jr. (108)
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Joseph M. Melchers (75)
Robert O. Meriwether (75)
Terry B. Millar (73)
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Thomas H. Milligan (52)
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Francis P. Mood (96)
Steven T. Moon (45)
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David L. Moore, Jr. (64)
John T. Moare (75)

Leslie A. Moore (74)
Thomas F. Moran (75)
Richardo A. Moreno (101)
Elford H. Morgan (21)
Terri J. Morrill (95)

Gary W. Morris (45)

M. Robin Morris (67)
David L. Morrison (74)
Stephen G. Morrison (75)
Wm. Howell Morrison{(51)
L. Elaine Mozingo (5)
Edward W. Mullins, Jr. (75)
Edward W. Mullins, Sr. (75)
Danny H. Mullis (51)

John Robert Murphy (16)
Royann Russ Murray (75)
James D. Myrick (19)

—N—

James D. Nance (54)
Ernest J. Nauful, Jr. (74)
William S. Nelson, Il (75)
John L. Nettles (79)

Louis D. Nettles (80)
James P. Newman, Jr. (90)
George S. Nicholson, Jr. (12)
Charles R. Norris (75)
David C. Norton (51)

J. Douglas Nunn, Jr. (75)
Michael M. Nunn (26)

—O—

George H. O'Kelley (82)
John M. O’Rourke (33)
James W. Orr (81)
Lawrence B. Orr (14)
Hamilton Osborne, Jr. (96)
Samuel W. Outten (61)
Steven W. QOuzts (101)
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Henry L. Parr, Jr. (110)
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Robert T. Strickland (5)
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John C. Thomas (67)
John W. Thomas (94)
Richard C. Thomas (5)
Robert J. Thomas (94)

B. M. Thomson, Jr. (51)
John H. Tiller (95)
Thomas S. Tisdale, Jr. (112)
J. D. Tedd, Jr. (61)
Monteith P. Todd (75)

L. Walker Tollison, lIf (75)
Harold E. Trask, Jr. (95)
David G. Traylor, Jr. (75)




Jane W, Trinkley (72)
J. Paul Trouche (46)
William H. Tucker (48)
Ralph E. Tupper (31)

—U—

Bert G. Utsey, IlI (95)

—V—

Ralston B. Vanzant, Il (75)
Victoria T. Vaught (65)
Howard A. VanDine, Il (75)
Jerry D. Vinson, Jr. (102)
M. Jefirey Vinzani (92)
Theodore Von Keller (103)
John C. Von Lehe, Jr. (112)
Virginia L. Vroegop (96)

—W—

Emil W. Wald (97)

G. Trenholm Walker (108)
H. Clayton Walker, Jr. (9)
Mark H. Wall (92)

Susan Taylor Wall (51)
Shawn D. Wallace (112)
Bradish J. Waring (112)
Thomas Waring (51)
Samuel C. Waters (94)
William L. Watkins (105)
William W. Watkins (101)
J. Calhoun Watson (75)
James H. Watson (61)
Richard B. Watson (75)
M. M. Weinberg, Jr. (106)
M. M. Weinberg, Ill (106)
G. Edward Welmaker (1)
Clifford L. Welsh (67)
David B. Wheeler (51)
Albert E. Wheless (107)

Andrew J. White, Jr. (47)
Daniel B. White (87)
Knox H. White (47)

David W. Whittington (19)

John S. Wilkerson, Ill (102)

Michael B.T. Wilkes (104)
Robert P. Wilkins. (76)
Robert P. Wilkins, Sr. (76)
D. Reece Williams, 11l (93)
Daryl L. Williams (26)
Richard H. Willis (75)
Thomas J. Wills, IV (6)
Bonum S. Wilson, Ill (108)
Cherie L. Wilson (92)
Harry C. Wilson, Jr. (62)
Robert C. Wilson, Jr. (47)
Stephen S. Wilson (104)
Thomas D. Wise (108)
Debarah W. Witt (75)
Linda Wohlbruck (75)
George B. Wolfe (75)
Robert P. Wood (94)

William B. Woods (16)
Bradford W. Wyche (110)
M. Baker Wyche, 11l (83)
David R. Wylie (44)
Steven M. Wynkoop (75)

—Y—

Erroll Anne H. Yarbrough (77)
J. Rutledge Young, Jr. (112)

Kenneth E. Young (77)

Kenneth R. Young, Jr. (111)

C. Dexter Powers

Tribute

C. Dexter Powers of Florence died on
July 22, 1989 at the age of 68. He was
born in Greenville, Mississippi and
moved to Greenville, South Carolina
where he attended public schools. He
was a graduate of the Citadel and the
University of North Carolina Law School.
He served in the U.S. Army during 1942
to 1946 and was a retired major in the
U.S. Army Reserves.

He was admitted to the South Carolina
Bar in 1948 and entered the practice of
law in Florence with the firm of Royall
and Wright which later became Wright,
Scott, Blackwell and Powers.

Most of his entire practice was spent in
defense trial work in the various counties
of the Pee Dee and in federal court. He
was an avid trial lawyer. In his recent
years a large part of his practice involved
defense of professional malpractice
claims.

He was active in the early organization
of the 5.C. Defense Trial Attorneys
Association and served as President of
the Association in 1976. He served as
member of the 5.C. Supreme Court
Character and Fitness Committee from
1978 to 1988. He served as President of
the Florence County Bar Association in
1970. He had also served as Chairman
of the Florence City-County Building
Commission.

He was survived by his wife, Lydia L.
Powers and their two sons, Kevin W.
Powers and Alan L. Powers, both of
Florence and Charles D. Powers of
California, Mary Gregg Donaldson of
Australia and Virginia Shoen of
Spartanburg.

His presence in the trial courts of the
Pee Dee will be missed by the many liti-
gation attorneys, both of the plaintiff's and
defendant's bar, with whom he had con-
tact over a career of 41 years.
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Transfer of Obligation
in Structured Settlements

Thomas G. Allen, CLU, ChFC
Structured Financial Associates, Inc.

There appears to be some confusion
about the motivation to use transfer of
obligation, or Uniform Qualified Assign-
ments, in arranging structured settlement
annuity contracts in personal injury settle-
ments. This article will attempt to point
out the advantages and disadvantages of
transfer of obligation for both defendants
and claimants.

A Qualified Assignment allows the de-
fendant insurance carrier (assignor) to
assign its obligation to provide future pay-
ments to a third party (assignee) and
there by releases the assignor from the
obligation to provide the future payments.
Typically the third party assignee is an af-
filiate of the life insurance company pro-
viding the annuity.

The advantage of transfer of obligation
to the defendant insurance carrier is the
transfer of contingent liability to provide
future payments to the claimant in the
event that the life insurance company de-
faults. There is a cost for third party own-
ership, which is approximately $500.00,
charged by the assignee.

Some defendant insurance carriers
avoid the use of transfer of obligation by
setting minimum standards for the life in-
surance companies they approve for
structured settlements (typically A.M.
Best rating of A+ and size category VIII)
and, when using approved life compa-
nies, don't feel transfer of obligation is
necessary.

From the claimant's perspective, trans-
fer of obligation is often resisted because
he feels that, by not allowing transfer of
obligation, they have two entities stand-
ing behind the periodic payments: the life
insurance company and the defendant in-
surance carrier.

Since the claimants status, in order to
avoid constructive receipt of the annuity
payments, is that of a general creditor of
the defendant insurance carrier, the only
entity standing behind the promise of
payments is the defendant insurance car-
rier. If the defendant insurance carrier
were to become insolvent, the life insur-
ance company could be instructed to
redirect the payments from the claimant
to other creditors of the defendant insur-
ance carrier. With transfer of obligation,
as long as the life insurance company is
solvent, payments would continue to the
claimant even if the defendant insurance
carrier were to become bankrupt.

Because of the cyclical nature of the
property and casualty business some ob-
servers feel that a property and casualty
company is more likely te become finan-
cially unstable than a life insurance com-
pany. Claimants might be wise to prefer
to have their future payments backed by
a large life insurance company with an
A.M. Best & Company rating of A+ in-
stead of guaranteed by a small defendant
insurance carrier with questionable finan-
cial stability.
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Limiting Discovery through

Protective Orders

by Rjean K. Knowles and C. Robert Vote

In almost all litigation in which a plaintiff
alleges personal injury or commercial
loss caused by a defective product, the
attorney defending the manufacturer is
confronted with broad and often burden-
some discovery requests for documents
and records. The method in which coun-
sel handles discovery requests will un-
doubtedly have an impact on other dis-
covery in the case and may have implica-
tions on evidentiary rulings at trial. At the
very least, a proper response to a discov-
ery request may be a useful tool in giving
the court a preview of objections that will
be raised at trial.

This article will discuss the role of the
defense attorney in limiting or controlling
discovery proceedings through Rule
26(c} protective orders. It will focus on
the scope, use, and enforcement of pro-
tective orders,as well as appropriate
sanctions for their viclation.

Scope of Discovery

Federal Rule of Civil Procedure
26(b){1) is the comerstone for abtaining
discovery in federal actions. It provides
that:

Parties may obtain discovery re-
garding any matter, not privileged,
which is relevant to the subject
matter involved in the pending ac-
tion. . ..

Obviously, the word "relevant” plays an
important part in the entire discovery pro-
cess. The term relevant may be "the sin-
gle most important word in Rule 26(b)..."
Wright & Miller, Federal Practice and
Procedure: Civil, §2008. Black's Law
Dictionary defines relevant as "applying
to the matter in question; affording some-
thing to the purpose." "Questions of rele-
vancy are so infinite in the variety of their
legal factual settings that they defy efforts
at systematic treatment." 4 Moore's
Federal Practice, §26.56[1].

It is generally recognized that "the
question of relevancy is to be more
loosely construed at the discovery stage
than at the trial." Wright & Miller, Federal
Practice and Procedure: Civil, §2008.
Since the precise boundaries of the Rule
26 relevance standard will obviously de-
pend cn the context of the particular situ-
ation, "the determination of relevance is
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within the district court's discretion.”
Stewart v. Winter, 669 F.2d. 328, 331 (5th
Cir. 1982).

Discovery will be allowed "if the infor-
mation sought appears reasonably calcu-
lated to lead to the discovery of admissi-
ble evidence." Dunbar v. United Stafes,
502. F.2d. 506 (5th Cir. 1974). Discovery
should be allowed "where there is any
possibility that the information sought
may be relevant to the subject matter of
the action.” Cox v. E.{. Dupont de
Nemours & Co., 38 F.R.D. 396, 398
{D.5.C. 1965).

Naturally, the relevancy of the material
sought is dependent upon the cause of
action asserted by the plaintiff. For exam-
ple, in a products case alleging defective
design, a defendant can expect to re-
ceive requests which may include,
among other documents, complaints from
other customers, customer lists, engi-
neering drawings, meeting minutes, fi-
nanciai records, market surveys, patent
information, customer service files, et.
cetera. Regardless of whether they are
admissible as evidence, some of these
documents may have adequate relevan-
cy to compel their discovery. And even
though they may be inadmissible, use of
the documents during the discovery and
pretrial phases by opposing counsel may
have a detrimental effect on the good will
of the manufacturer, regardless of the
outcome of the lawsuit. Defendant’s
counsel must be prepared to limit the pro-
duction of such potentially damaging
documents.

Discovery Limitations

While Rule 26 broadly defines the
scope of discovery, it also affords some
relief against certain discovery requests.
Specifically, Rule 26 (b)}{1) was amended
in 1983 to permit a court to fimit discovery
whers: (1) it is redundant or could be per-
formed in a more cost-efficient manner;
(2} there has been ample opportunity to
obtain the information; or (3) it is unduly
burdensome or expensive, taking into ac-
count the needs of the case, the amount
in controversy, limitations on the parties'
resources, and the importance of the is-
sues at stake in the litigation. The pur-
pose these amendments, as explained
by the Advisory Committee on Rules in
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its Notes, is to "address the problem of
discovery that is disproportionate to the
individual lawsuit. . ."

Even prior to the limitations imposed by
the 1983 amendment, courts had ex-
pressed concern about discovery abuse.
For instance, in Edwards v. Gordon &
Co., 94 F.R.D. 584, 585 (D.D.C. 1982),
the court commented:

. . . with the Federal Rules of Civil
Procedure changes in 1980 there
has developed a far greater con-
cern about discovery abuse and
the burden and expenses of exten-
sive discovery. This is an appropri-
ate concern whether the party sub-
ject to the discovery is an individual
or a business or a corporate enter-
prise, which will undoubtedly pass
on its costs to the consumers. . .

Courts are interested in protecting par-
ties from unreasonable or burdensome ¢
discovery requests. In a class-action suit %
in which potentially milfions of documents
were requested, the court implied that if
the relevance of the information sought is
questionable, and compliance would be
unduly burdensome, the request will be
denied. Stewart v. Winter, 669 F.2d. 328,
332 (5th Cir. 1982). See also 4 Moore's
Federal Practice, §26.56]1] {borderline
relevancy and burdensome compliance
may act in combination to support an cb-
jection to production).

Rule 26 deals generally with the scope
of discovery and applies to all discovery
methods. On the other hand, Federal
Rule of Civil Procedure 34 specifically
permits a party to request the inspection
of documents and things, and permits en-
try upon land for inspection and other
purposes which are relevant to the law-
suit. Embedded within Rule 34 is the re-
quirement that the desired documents or
items be "designated" by the requesting
party.

Two schools of thought have attempted ™
to define how broadly the Rule 34 re-
quest may be stated. One requires that

the "particular” documents must be called -, -

for. United States v. American Optical
Co., 2 F.R.D. 534 (S.D.N.Y. 1942). The
other allows the request to be named by
"categories." Bunch v. General Motors

(Continued on page 11)
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Corp., 9 FR.D. 682 (E.D.Tenn. 1950).

Taking advantage of the Rule 34 option
o request entry upon land, the plaintiff in
Belcher v. Bassett Furniture Industries,
inc., 588 F.2d. 904 (4th Cir. 1978), sought
o roam through defendant's plant to
‘make inquiry of any supervisors or em-

ployees. Defendant objected on the basis

that the request was too broad, unsafe,
burdensome, and that it resembled a rov-
ing deposition. The court agreed with de-
fendant, stating that a request for entry
onto a party's premises entails greater
risks and burdens than a mere produc-
tion of documents, and therefore a
greater inquiry into the necessity for
which inspection was unwarranted.

In Maritime Cinema Service Corp. v.
Movies En Route, Inc., 60 F.R.D. 587
(5.D.N.Y. 1973), an anti-trust action, de-
fendant objected to interrogatories re-
questing documents on the basis that the
interrogatories were hurdensome, over-
broad, and that they requested commer-
cial information. The court found that a
request for information going back four
years was not overbroad, but that a re-
quest for the identity of "all persons" was
overbroad and instructed that only names
.of persons with "knowledge of the rele-
vant facts” be provided.

The Maritime court rejected the "bur-
densome" argument because, in antitrust
fitigation, "the burden or cost of providing
the information sought is less weighty a
consideration than in other cases." It
noted that the burden can be reduced by
giving the plaintiff access to the docu-
ments and requiring it to select the rele-
vant documents. But see, Flour Mills of
Amaerica, Inc. v. Pace, 75 F.R.D. 676, 682
(E.D.Ckla. 1977), where the court noted
that a broad statement that the informa-
tion sought is available from a mass of
documents is not sufficient to satisfy the
aims of discovery.

Rule 34{b} provides that:

The party upon whom the re-
quest is served shall serve a writ-
ten response within 30 days after
the service of the request . . . The
response shall state . . . that in-
spection and related activities will
be permitted as requested, uniess
the request is objected to, in which
event the reason for objection shall
be stated.

Thus, the defendant may make its first at-
tempt to preclude or control discovery by
setting forth its objections to the plaintiff's
request. Permissible objections include
that the documents requested are itrele-
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vant, privileged, work product, confiden-
tial,or proprietary, or that the request is
vague, burdensome, or overbroad. At the
time an objection is made, the defendant
may also apply for a protective order un-
der Rule 26(c).

After objections are made, if the party
seeking discovery still wishes to obtain
the documents, he may bring a motion to
compel production, under Rule 37. Then,
if he has not already done so, the party
objecting to the production may file a
crossmotion for a protective order.
Regardless of whether the motion before
the court is in the form of a motion to
compel or a motion for a protective order,
Rule 37 provides that the prevailing party
may apply to the court for attorney's fees
and expenses.

The Nature of Protective Orders

Federal Rule of Civil Procedure 26(c)
allows the court to recognize the con-
cerns of a party opposing certain discov-
ery requesis while offering the requesting
party an opportunity to pursue discovery
of "relevant" information. it offers the best
protection to a defendant wishing to
restrict discovery:

Upon motion by a party or by the
person from whom discovery is
sought, and for good cause shown,
the court . . . may make any order
which justice requires to protect a
party or person from annoyance,
embarrassment, oppression, or un-
due burden or expense . . .

The rule then specifies eight "types” of
protective orders, beginning with a flat
denial of discovery.

Rule 26(c) requires that the party seek-
ing a protective order make the motion in
the court where the action is pending or
where the deposition is to be taken.

It has been said that "Rule 26(c) was
adopted as a safeguard for the protection
of parties and witnesses in view of the al-
most unlimited right of discovery given by
Rule 26(b)." Wright & Miller, Federal
Practice and Procedure: Civil, §2036.
The Second Circuit noted that one of the
purposes served by a protective order is
"to prevent discovery from being used as
a club by threatening disciosure of mat-
ters which will never be used at trial."
Joy v. North, 692 F.2d. 880, 893 (2d. Cir.
1982).

It is interesting to note that even the
parties seeking discovery may request a
protective order. In fact, in one case the
court placed the burden of drafting an ad-
equate protective order on the party
seeking discovery. Morrison v. Denver, 80
F.R.D. 289 (1978).
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The protections afforded by the rule
range from holding that discovery may
not be had, to specifying the manner in
which discovery may be had or used.
Oftero v. Buslee, 695 F.2d. 1244 (10th Cir.
1982): Farnsworth v. Procter & Gamble
Co., 758 F.2d. 1545 {11th Cir. 1985). The
court has wide discretion in determining
the scope and effect of discovery.
Sanders v. Shell Oif Co., 678 F.2d. 614
{5th Cir. 1982) (documents sealed and
plaintiffs prohibited from communicating
contents), Essex Wire Corp. v. Eastern
Electric Sales Co., 48 F.R.D. 308
(E.D.Pa. 1969). In Maritime Cinema
Service Corp., stipra, the court issued a
protective order limiting the scope of the
request; it required that the information
be provided only to plaintiff's counsal,
could be used for purposes of the pre-
sent litigation only, and must be placed
under court seal.

Because it would be impossible to list
every conceivable protection, the court
need not be [imited to the eight protec-
tions listed in Rule 26{(c). Wright & Miller,
at §2036, point out that: "a court may be
as inventive as the necessities of a par-
ticutar case require in order to achieve
the benign purposes of the rule.”

Deciding how to protect a party is not
an easy task and courts have taken the
issue seriously. For instance, in Delong
Corp. v. Lucas, 138 F.Supp. 805, 802
(5.D.N.Y. 1956), the court stated:

The protective order rule empow-
ers the court in the interest of jus-
tice to control the degrees of dis-
closure of information by a weigh-
ing of the respective rights, that is,
on the one hand the right of the
plaintiff to a liberal examination and
on the other, the right of the defen-
dant to a protective order. Equity
and fairness have prompted the
foregoing disposition. It is the fer-
vent hope of this court that the par-
ttes will approach compliance with
this decision in a spirit of coopera-
tion and thus spare themselves
from future time-consuming appli-
cations to the court for directions
and clarification.

Since a protective order which restricts
release of information may infringe upon
First Amendment interests, courts gener-
ally will "grant such an order only when
essential to shield a party from significant
harm or to protect an impertant public in-
terest." Doe v. District of Columbia, 637
F.2d. 1115, 1119 (D.C.Cir. 1983).
Because of the high standard, the scope
of the protective order must be no broad-

(Continued on page 12)
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er than necessary to achieve the pur-
pose. Thus, the propesal and drafting of
an appropriate order must be no broader
than necessary to achieve the purpose.
Thus, the proposal and drafting of an ap-
propriate order must be performed with
careful restraint.

Is "Good Cause" Enough?

The explicit standard for obtaining a
protective order is set forth in Rule 26(c),
which requires that the party show "good
cause." The motion must include "specific
allegations” rather than "conclusory state-
ments." Wright & Miller, supra, at §2025.

The Fifth Circuit affirmed entry of a pro-
tective order which prevented third par-
ties from inspecting or copying any docu-
ments filed with the court in the matter
absent an express order of the court. The
court found that the party requesting the
protective order had presented numerous
specific examples of harm that would re-
sult if the information was disclosed.
United States v. United Fruit Co., 410
F.2d. 553, 557 n.11 (5th Cir. 1969). The
Eighth Circuit has required "a particular
and specific demenstration of fact, as dis-
tinguished from stereotyped and conclu-
sory statements. . ." General Dynamics
Corp. v. Self Manufacturing Co., 481
F.2d. 1204, 1212 (8th Cir. 1973), quoting
Wright & Miller, supra, at §2035. See
Kamp Implement Co. v. [l Case Co.,
630 F.Supp. 218 (D.Mont. 1986),

One court, relying upon the experience
of the Federal Trade Commission in deal-
ing with sensitive commercial data, has
put a sharper edge on the definition of
good cause: "In this court an applicant
will have to demonstrate that disclosure
of allegedly confidential information wil
work a clearly defined and very serious
injury to his business."” United States v
International Business Machines Corp.
67 FR.D. 40, 46 (S.D.N.Y. 1975) (empha-
sis in original).

Another court refused to grant a protec-
tive order when the defendants failed to
show how they would be placed at a
competitive disadvantage disclosure of
the requested information. Essex Wire
Corp., supra, 48 F.R.D. at 311. The court
found that divulging the information would
not work a "clearly defined injury to de-
fendants.”

_In spite of the rule's requirement of
"goed cause,” federal courts have gener-
ally imposed a more demanding test for
granting a protective order, utilizing a
"balancing of interests” approach. See,
Farnsworth v. Procter & Gamble Co., 758
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F.2d. 1545, 1547 (11th Cir. 1985); Dow
Chemical v. Allen, 672 F.2d. 1262, 1277
(7th Cir. 1982); Richards of Rockford,
Inc. v. Pacific Gas & Electric Co., 71
F.R.D. 388 (N.B.Cal. 1976); Andrews v.
Eii Lilly & Co., 97 F.R.D. 484, 497 (N.D.Iil.
1983); and General Dynamics, supra,
481 F.2d. at 1212. This approach bal-
ances the requesting party's interest in
abtaining the information against the oth-
er party’s interest in keeping the informa-
tion confidential,

In Farnsworth, Procter & Gamble
(P&G) sought the names and addresses
of women who participated in a study on
Toxic Shock Syndrome conducted by the
Center for Disease Contral (C.D.C.).
P&G intended to use the information to
discredit the study and to contacted thep-
articipants. While the C.D.C. has not
guaranteed confidentiality to the partici-
pants, it was concerned with the potential
impact on future studies if the personal
information were disclosed. The C.D.C.
had provided P&G with all other research
information, approximately 34,000 docu-
ments, and had contact the participants
to see if they would consent to have their
names released. The names of consent-
ing persons were released to P&G.

The Eleventh Circuit found that the tria!
court had properly ruled that C.D.C.’s in-
terest in maintaining the confidentiality of
the participants’ names outweighed
P&G's discovery interests. In doing so, it
found that disclosure could "seriousiy
damage” voluntary reporting which is
necessary for the C.D.C. to fulfill its pur-
pose of protection of the public's health,
758 F.2d.at 1547. Further, P&G had ai-
ready been provided with voluminous
records, only deleting the names and ad-
dresses, the C.D.C. had offered to send
questionnaires to the women, and P&G
had names of fifty of the women.

The court concluded that the district
court had broad discretionary power to is-
sue a protective order, that it had consid-
ered afl relevant arguments and that, ab-
sent error, its determination would be af-
firmed. See also United States v. Cook,
795 F.2d. 987, 991 (Fed. Cir. 1988).
Farnsworth is especially worth examining
because the court in the protective order
goes beyond the ordinary restrictions re-
garding the release of information, to pro-
hibiting contact with persons whao have
information relevant to the law suit.

in Doe v. District of Columbia, the fed-
eral appellate court found that a protec-
tive order was appropriate; however, it
took exception to the breadth of the dis-
trict court's order. Doe involved alleged
misconduct against prisoners by prison
officiats. The district court issued a pro-
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tective order preventing the prisen's attor-
neys from discussing information cb-
tained during discovery. The court found
that there could be substantial harm in
the form of retaliation against prisoners if
the infermation was released. It further
found that the order was limited to desig-
nated areas; however, it concluded that
an order could have been entered which
would be effective in preventing retalia-
tion while not infringing on consultation
between prison officials and their attor-
neys. '

Two other cases have prohibited or re-
stricted the type of contact a party may
have with potential withesses or persang
with relevant information. In Volks-
wagenwerk Aktiengesellschaft v.
Westburg, 260 F.Supp. 636 (E.D.Pa,
1966), a dispute arose between the plain-
tiff automobite manufacturer and the de-
fendant automabile retail deafer. The
court granted defendant's request for a
protective order prohibiting all communi-
cation with its customers by the plaintiff,
in order to maintain the defendant's
goodwill ameong its customers. However,
the court also stipulated that, if at a later
stage contact became necessary, a limit-
ed amount would be permitted.

A particularly inventive approach was
taken in Commodity Futures Trading 4

Commission v. Rosenthal & Co., 74%

F.R.D. 454 (E.D.Ill. 1977). The plaintiff
was ordered to submit a written guestion-
naire designed to elicit infarmation from
the defendant's customers to the court for
approval prior to mailing.

Several courts have afforded protection
to customer lists (in accordance either
with Rule 26(c) or other procedural safe-
guards). See, e.g., American Oil Co. v.
Pennsylvania Petroleumn Products Co.,
23 F.R.D. 680 (D.R.l. 1859), in which the
court held that disclosure of customer
lists must be limited to counsel and such
persons as counsel might engage to as-
sist him in preparation for trial; and
Shawmut, Inc. v. American Viscose
Comp., 11 ER.D. 562 (S.D.N.Y. 1851), in
which the court limited the number of
customers to be contacted by the re-
questing party and opined that full disclo-
sure of customer lists would be "unrea-
sonable and oppressive.” When IBM ob-
jected to disclosing trade secrets andg
customer lists, the court in United States &
v. International Business Machines
Corp., 87 F.R.D. 40, 48 {S.D.N.Y. 1975)
answered that the more current the list,
the more valuable a trade asset it be- 4
comes. So apparently time plays an im-
portant role in determining the relevance

{Continued on page 13)
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of the matter and therefore, the protection

was granted,

Annoyance and embarrassment to the
defendant may be sufficient grounds to
justify a protective order, so long as the
defendant can "demonstrate that the em-
barrassment will be particularly serious . .
. to succeed, a business will have to
show with some specificity that the em-
barrassment resulting from dissemination
of the infarmation would cause a signifi-
cant harm to its competitive and financial
position.” Cipolione v. Liggett Group, Inc.
785 F.2d. 1108, 1121 (3rd Cir. 19886).

The Cipofione opinion contains a valu-
able discussion of the administration of
protective orders in complex litigation, in
which hundreds — or even thousands —
of documents are sought to be protected.
The document-by-decument approach, in
which the defense bears a heavy burden
to prove the confidential nature of each
and every document, may be appropriate
in cases where the defense has indis-
criminately applied the "confidential" label
to every piece of paper in its possession.,
The better approach in most complex
cases, however, is for the court to con-
truct a broad "umbrella” protective order
pon a threshold showing of good cause
by the defense. The plaintiff can then in-
dicate precisely which documents it be-
lieves not to be confidential, and the de-
fendant must justify the protection for
those specific documents. See Kamp
Implement Co. v. J.I. Case Co., supra, in
which the court laid down a similar proce-
dure for the dissemination of allegedly
confidential documents.

Duration of Protective Orders
Trial practitioners should be aware that
a protective order issued before trial af-
fords protection after trial. In MNational
Polymer Products, Inc. v. Borg-Warner
Corp., 641 F.2d. 418 (6th Cir. 1981), de-
fendant's materials were made the sub-
ject of a protective order during discov-
ery, preventing plaintiff from revealing the
contents of the documents or using them
*for any purpose other than for prepara-
tion and trial of his action. . ." /d. at 420.

‘After the trial, some of the defendant's

materials were used by plaintiff's counsel
in offering a seminar. Defendant brought
a motion for contempt for failure to com-
ply with the protective order. It was undis-
puted that the information which plaintiff's
counsel used in its seminar was made
public at trial. The trial court found the
plaintiff's counsel's actions to be violative
of the protective order and enjoined plain-
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tiff from any further disclosure of the pro-
tected information.

The Sixth Circuit acknowledged that:
"An important purpose of a pre-trial pro-
tective order is to preserve the confiden-
tiality of materials which are revealed in
discavery but not made public by trial.”
Id. at 424. The rationale is that discovery
may require disclosure of information nei-
ther relevant nor admissible at trial. See,
Reliance Insurance Co. v. Barron's, 428
F.Supp. 200, 202 (S.D.N.Y. 1977).

The Reliance court noted that the pro-
tective order could have been drawn to
require confidential information to be sub-
mitted under seal at trial, that defendant
could have requested /n camera pro-
ceedings, or that the protective order
could have been reasserted at trial. But
defendant took none of these steps. The
court conciuded that absent a clearly-ex-
pressed intent that the protective order
extend beyond discovery, First Amend-
ment rights to disclosure of publicly
expressed information must take prece-
dence over continuing confidentiality; to
do otherwise would constitute a prior re-
straint.

There is a heavy presumption against
the constitutional validity of prior rest-
raints, but there may be factors or consid-
erations that weigh against the presump-
tion. For instance, counsel should consid-
er — and be prepared to argue —
whether disclosure may jeopardize his
party’s right o fair administration of jus-
tice, whether disciosure will actually im-
pair the legitimate business interest of
defendant, and whether the purpose of
disclosure would clearly be an abuse of
the discovery process. National Polyrmer,
841 F.2d. at 424. These factors must be
part of a balancing test; i.e., defendant's
interest in preserving confidentiality ver-
sus plaintiff's interest in disseminating
material and others' interest in receiving
it.

The National Polymer ruling indicates
that it may be prudent to either renew an
existing protective order at the time of tri-
al, requesting in camera proceedings at
trial regarding confidential documents, or
to initially draft the protective order to cir-
cumscribe use of the documents at trial.
In any event, matters subje at trial cannot
be divulged at a later time.

Documents or information compiled
outside the discovery process concerning
the same subject matter governed by a
protective order are not subject to court
jurisdiction. Seattle Times Co. v.
Rinehart, 467 U.S. 20 (1984); Bridge
C.A.T. Scan Associates v. Technicare
Corp. 710 F.2d. 940 (2d. Cir. 1983).

However, documents which are the
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subject of a protective order limiting a
party's use of the information to the pres-
ent lawsuit cannot be used by a party in
subsequent litigation. Harris v. Amoco
Production Co., 768 F.2d. 669 (5th Cir.
1985); fowa Beef Processors, Inc. v.
Bagley, 601 F.2d. 949 (8th Cir. 1979). In
Martindell v. International Telephone
Corp., 594 F.2d. 291, 295 {2d Cir. 1979),
the court stated:

Uniess a valid Rule 26{(c) protec-
tive order is to be fully and fairly
enforceable, witnesses relying
upon such orders will be inhibited
from giving essential testimony in
civil litigation, thus undermining a
procedural system that has been
successfully developed over the
years for disposition of civil differ-
ences. In short, witnesses might be
expected frequently to refuse to
testify pursuant to protective orders
if their testimony were to be made
avaiiable to the Government for
criminal investigatory purposes in
disregard of those orders.

In sum, whether disclosure should be
required seems to depend on a balancing
of the competing interests; the availability
of evidence and to the adequacy of the
protective measures. There is no abso-
lute privilege for trade secrets or confi-
dential commercial information, only a
possibility of safeguards. Justice Holmes
said in a very old case: "It will be under-
stood that if, in the opinion of the trial
judge, it is or should become necessary
o reveal the secrets to others it will rest
in the judge's discretion to determine
whether, to whom, and under what pre-
cautions, the revelation should be made."
E.l. DuPont de Nemours Powder Co. v.
Masland, 244 1.5. 100, 103 (1917).

Sanctions to Enforce Court

Orders

"Without adequate sanctions the proce-
dure for discovery would be ineffectual.”
Wright & Miler, Federal Practice and
Procedure: Civil §2281. Federal Rule of
Civil Procedure 37(b} empowers judges
to impose sanctions if there has been a
violation of a discovery court order. The
court "possessas broad inherent power o
protect the administration of justice by
levying sanctions in response to abusive
litigation practice." Penthouse Interna-
tional, Lid. v. Playboy Enterprises, Inc.,
663 F.2d. 371, 386 (2d. Cir. 1981), citing
Roadway Express Inc. v. Piper, 447 1).S.
752. As described in Cine Forty-Second
Street Theatre Corp. v. Allied Artists

(Continued on page 14)
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Pictures Corp., 602 F.2d. 1062, 1066 (24.
Cir. 1979):

{Rule 37] provides a spectrum of
sanctions. The mildest is an order
to reimburse the opposing party for
expenses caused by the failure to
cooperate. More stringent are or-
ders striking out portions of the
pleadings, prohibiting the introduc-
tion of evidence on particular points
and deeming disputed issues de-
termined adversely to the position
of the disobedient party. Harshest
of all are orders of dismissal and
default judgment.

It is well recognized that the purpose of
imposing sanctions is twofoid: "to penal-
ize those whose conduct may be deemed
to warrant such a sanction, [and] to deter
those who might be tempted to such con-
duct in the absence of such a deterrent.”
National Hockey League v. Metropolitan
Hockey Club, Inc., 427 U.S. 639, 643
(1978). "The typical pattern of sanction-
ing that emerges from the reporied cases
is one in which delay, obfuscation, contu-
macy, and lame excuses on the part of lit-
igants and their attorneys are tolerated
without any measured remedial action
until the court is provoked beyond en-
durance.” Rhodes, Ripple & Mooney,
Sanctions Imposable for Viclations of
the Federal Rules of Civil Procedure,
Federal Judicial Center, at p. 85 (1981).

When sanctions are being considered,
the propriety of the discovery crder is no
ionger an issue. The only question at that
time is assessing a sanction that is "just;"
this requirement "represents the general
due process restrictions on the court's
discretion." Insurance Corp. of Ireland,
Ltd.,, v. Compagnie des Bauxites de
Guinee, 456 U.S. 694, 707 (1982). The
problem presented to the courts is the
lack of guidelines provided for ascertain-
ing the appropriate sanction as weli as
when a sanction should be applied. How
much aggravation should a court have to
endure before deciding te punish parties?

The United States Supreme Court up-
held the extreme sanction of dismissal
under Rule 37(b)(2)(C) in National
Hockey League v. Metropolitan Hockey
Club, Inc., supra. The plaintiff had failed
to fully answer crucial interrogatories for
seventeen months, despite several ex-
tensions of time before and after the
deadline and several admonitions by the
court, with commitments and promises by
plaintiff to perform. The trial court con-
cluded that plaintiff's actions were a "cal-
lous disregard of responsibilities counsel
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owe to the Court and fo their opponents,”
and that the actions constituted "flagrant
bad faith. . ." 427 U.S. at 640. The Third
Circuit reversed. The Supreme Court, in
reversing the Third Circuit, stated with re-
gard to the sanction of dismissal that "the
most severe in the spectrum of sanctions
... must be available . . . in appropriate
cases, not merely to penalize those
whose conduct may be deemed to war-
rant such a sanction, but to deter those
who might be tempted to such conduct in
the absence of such a deterrent.” 427
U.S. at 643. "l parties are allowed to flout
their obligations, choosing to wait to
make a response untit a trial court has
lost patience with them, the effect will be
1o embroil trial judges in day-to-day su-
pervision of discovery, a result directly
contrary to the overall scheme of the fed-
eral discovery rules." Deflums v. Powell,
566 F.2d. 231, 235 (D.C.Cir. 1977).

Several courts imposing sanctions
have discussed the amount of willful dis-
obedience involved when deciding the
harshness of the sanction. In Penthouse
International, Ltd., v. Playboy
Enterprises, Inc., supra, the Second
Circuit affirmed the triat court's dismissal
of Penthouse's complaint. Playboy had
requested documents, including specific
financial statements and projections re-
garding advertising revenue, pursuant to
Federal Rule of Civil Procedure 34.
Penthouse was obliged, by court order, to
produce these documents; but over the
next several years, through a variety of
devious tactics, it failed to do so. Playboy
moved the district court, pursuant to Rule
37{b), for sanctions in the form of dis-
missal of the action based upon
Penthouse's failure to comply with the
court's order. The court granted the mo-
tion. After a thorough review of the facts,
the appellate court affirmed the dismissal,
and stated (663 F.2d. at 388):

If Penthouse's failure to make
discovery pursuant io the court's
March 22 order stood alone
against a background of compli-
ance in all other respects, the
harsh sanction of dismissal might
not be justified . . . But it would be
excessively formalistic to view the
defiance of the order in isolation
rather than against the background
of Penthouse's prolonged and vex-
atious obstruction of discovery with
respect to closely related and high-
ly relevant records, its budgets, ad-
vertising revenue projections and
cash flow projections, which Pent-
house kept from Playboy and from
the court during the pretrial and
trial of the case through prejurious
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testimony of its top officials and
false representations to the court
by its counsel.

In Af Barnett & Son, Inc. v. Outboard
Marine Corp., 611 F.2d. 32 (3d. Cir.
1979), plaintiff had failed to extract and
produce information from its records as
ordered by the court. After first issuing a
Rule 37(b)}(2)(B) sanction, the court dis-
missed the complaint under Rule 37(d)
when the plainiiff falled to appear for dep-
ositions. On appeal, the Third Circuit held
that unlike Rules 37({a} and (b), Rule
37(d) does not require a direct order by
the court prior to imposing penalties.

in David v Hooker, Lid., 560 F.2d. 412
(9th Cir. 1977), the court-orderad assess-
ment of costs and attorney fees against a
party that failed to answer court-ordered
interrogatories within the specified time.
The court stated that: " ‘willfulness' con-
tinues to play a role . . . in the choice of
sanctions.” 560 F.2d. at 420. Another
court struck part of a defendant's plead-
ings for his refusal on two occasions to
answer interrogatories in a specific man-
ner. See General Dynamics Corp. v.
Selb Manufacturing Co., 481 F2d. 1204,
1215 {8th Cir. 1973), cert. denjed, 414
U.S. 1182 {1974). The General
Dynamics court, noting that striking
pleadings is a rather harsh sanction, stat-
ed that "non-compliance must be due to
[defendant’s] own fault, wilifulness or bad
faith in order to justify [the sanction].” 481
F.2d. at 1211,

One of the most harsh sancticns, incar-
ceration for contempt, was employed by
the court in Hodgeson v. Mahoney, 460
F.2d. 326 (1st Cir. 1972}). The defendant
refused to comply with a court order di-
recting him to answer interrogatories and
provide payroll records. The court initially
ordered sancticns of attorney fees and
$100 a day for each day of continued
nen-compliance. When those sanctions
failed to coerce the defendant into com-
pliance, incarceration was ordered.

Another court was more understanding
when it reversed a lower court's exclu-
sion of evidence for a party that was un-
able to supply the requested information.
See Dorsey v. Academy Moving &
Storage, Inc. 423 F.2d. 858 (5th Cir.
1970).

Enforcing Protective Orders
Reiatively few courts have addressed
the specific question of sanctions for vio-

lation of a protective order. In Falstaff g

Brewing Corp. v. Philip Morris, Inc., 89
F.R.D. 133 (N.D.Cal. 1881}, the defen-
dants had requested and received a pro-

(Continued on page 15)
Fall 1989

LIMITING DISCOVERY
(Continued from page 14) .

- tective order for mare than 1,000 pages
of confidential documents during discov-
ery. The protective crder commanded

that plaintiffs and their counsel not dis-
close the documents to anyone. All docu-

= ments were to be returned to defendant
within ninety days of conclusion of the ac-
tion.

Plaintiff's counsel failed to return the
documents in accordance with the pro-
tective order, and defendants asked the
federal district court to hold plaintiffs in
contempt. The court issued an order al-
lowing defendant's counsel, at plaintiff's
expense, to investigate the circum-
stances. While the investigation did not
reveal the documents, it was discovered
that plaintiff's former counsel had defiv-
ered the documents to plaintiff when they
withdrew from representing plaintiff.

Given the flagrant disregard and viola-
tion of the protective order, the Falstaff
court ordered plaintiff to pay a $10,000
fine; a refund would be considered if all of
the documents were returned within nine-
ty days. Additionally, the court ordered
that if the documents were found, they
were to be returned with no copies made.
The court warned that plaintiffs were pro-
~ hibited from disclosing or using any infor-
mation, or further contempt proceedings
would be held. All together, the plaintiffs
were ordered to pay $27,184.68.

In deciding to impose sanctions on the
plaintifis, the Northern California court re-
lied on the deterrence rationale set forth
in National Hockey League, supra. In
considering the seriousness of the mat-
ter, the judge noted that: "In thousands of
actions throughout the federal court sys-
tem, millions of documents have been
and are being produced in reliance on
the binding force of protective orders.”
Falstaff, 89 F.R.D. at 135. The court went
on to state that because of the vast
amount of these documents, " a tendency
may have developed to take them for
granted and to treat compliance with
them cavalierly."

On appeal, the Ninth Circuit reversed
the contempt order against the plaintiffs.
Falstaff Brewing Corp. v. Miller Brewing
Co., 702 F.2d. 770 (9th Gir. 1983). While
~the district court fook the position that a

party is responsible for compliance, the
appellate court found that the primary ef-
fect of the contempt order was to punish
the plaintiffs and to deny plaintiffs due
process. In Judge Alarcon's view, the

Contempt order, being criminal in nature,

was an abuse of discretion. In addition,

the Ninth Circuit determined the plaintiffs
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were unable to violate the protective or-
der since the order was directed to plain-
tiff's counsel, not plaintiff.

The obvious question arising from the
Ninth Circuit holding is: who would re-
ceive the sanction — the party, the attor-
ney — or perhaps both? Note that Judge
Wallace dissented from his two col-
leagues. He opined that the contempt or-
der was civil, not criminal, and an entirely
appropriate sanction against the plaintiffs.

Another court has discussed the possi-
ble results of a violated protective order.
In Liberty Folder v. Curtiss Anthony
Corp., 90 F.R.D. 80 {S.D.Chio 1981), the
defendants were concerned that plaintiffs
had a propensity to misuse confidential
commercial information in the past. The
plaintiffs had requested, inter alia, names
of defendant's distributors, dealers, and
vendors who manufacture products sold
by defendant and customers. The plain-
tiffs proposed a protective order limiting
access to the information to plaintiff's
counsel, limiting the number of copies,
and limiting use of the information to the
present litigation.

The Ohio federal court dismissed de-
fendant's concerns by stating "[Ijf the in-
formation is used for any proposes other
than the prosecution of the instant litiga-
tion, then the proposed protective order
would be deemed violated, and
Defendants would have their rights there-
under." id. at 84. This is helpful, but as
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one court noted: "If at the end of this liti-
gation defendant prevails, but in the
meantime has made public property of
valuable secret formulae, the victory will
have been a costly one" Chemical &
Industrial Corp. v. Druffei, 301, F.2d. 126,
129 {6th Cir. 1962).

There have been cases where the
sanction has been issued against the at-
torneys. In United States v. Sumitomo
Marine & Fire Insurance Co., Lid., 617
F.2d. 1365 (2th Cir. 1980), counsel for the
United States persisted in delaying his re-
sponses to interrogatories. The district
court imposed a $500 sanction against
him; still, he continued to respond slowly
to the court's request. After he failed to
respond to defendant's motion for further
sanctions, the court ordered the United
States be precluded from introducing evi-
dence of its damages.

Conclusion

While at times it seems that the
Federal Rules of Civil Procedure open a
wide door to plaintiffs seeking discovery
of company records and other docu-
ments, there are procedures available to
preclude, limit, and/or control the discov-
ery process. Counsel should be aware of
the ramifications of discovery requests
both with regard to pending litigation and
to client's business and good will.

In most instances where a request re-
quires the dissemination of confidential
records, defendant can ask for and re-
ceive a protective order to guide the pro-
ducticn of records, use of the records,
and in some cases controiling the man-
ner in which parties conduct further dis-
covery. It is up to counsel to urge the
court to be as creative as necessary to
protect the particular interests of his or
her client.

Once a protective order is established,
the parties should not treat it lightly. The
possible sanctions for violation of the or-
der are within the discretion of the court,
and may include dismissal or default
judgment.
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