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PRESIDENT'S LET}

CARL B. EPPS, i

Turner, Padget,
Graham & Laney
Columbia, South Carolina

We are weil into 'cur year and are making good progress on all fronts. We are
upgrading The Defense Line, as you should be able to witness with this issue. The
Conventions and Programs Committees have been working on the Asheville and
Kiawah Island meetings since the end of last year and will bring you programs
that are interesting and educational. We are planning a joint program with CLE
and have approved a tentative date of November 11, 1988. On the legislative front,
a few good things have happened, and perhaps even more ;mponantfy nothing
bad has happened to this point.

As you can see this issue of The Defense Line contalns severa! amcles authored
by our members. This is a part of our program to gradually improve the quality
of The Defense Line and is due to the efforis of JACK BARWICK, WILL DAViID-
SON, NANCY COOPER, and the lawyers who were kind enough to submit them,
We called upon a number of lawyers around the state to request that they con-
tribute to this issue of The Defense Line and are proud to say that each one
responded.

BILL COATES has completed the social program in Ashewlle and he promises
1o keep both you and your spouses/dates entertained. DAVE NORTON and JOHN
WILKERSON are in the final stages of planning the program. The Ciaims Managers
are anxious to witness a summary trial and at least one day will be dedicated to
that and alternative dispute resolutions. You will remember that the date for the
Asheville meeting has been changed to August 11 through August 13, and you
need to mark your calendars accordingly.

TIM BOUCH had essentially completed the social program for the Kiawah Island
Annual Meeting to be held October 27 through October 29, Dave and John have
contacted several national speakers, and we should be able to give you a full report
in our next issue. We have dipped into our reserve fund over the iast two or three
years, and if we are going to stay in good shape financially it is going to be critical
to have full attendance at cur meeting this year.

As mentioned above, GLENN BOWERS and MARK WALL have arranged with
the CLE to conduct a seminar on November 11, 1988 tailored to the trial bar. As
you know, it has become increasingly difficult to find cases for our new lawyers
to try. The Association is therefore taking steps to offer trial programs to members
as a training tool, and hopefully you will see the results of some of their effort

this year.
{Continued on page 4)

The Defense Line is a regular publication of the South Carofina Defense
Trial Attorneys’ Association. All inquiries, articles, and black and white
photos should be directed to Nancy H. Cooper, 3008 Millwood Avenue,
Columbia, SC 29205, 252-5646.

G,

Liens For Rent
William Dixon Robertson Hi*
Moore & Van Allen
Columbia, South Carolina

Is a lessor of construction equipment
entitled to claim a mechanic’s lien for
amounts he bills for rental charges? A tric
of South Carolina cases decided under
the public works bond statute? suggests
rental charges do not constitute “labor or
materials’™ within the meaning of Sections
29-5-10 and -20, Code of Laws of South
Carolina, 1976, as amended.2

Both Code Sections 29-5-10 and -20
provide for a lien on real property and im-
provements for all persons who have fur-
nished or provided labor or materials
used in erection of those improvements
— a mechanic’s lien. Mechanics’ liens
are among the most powerful weapons
available to any creditor for collection of
amounts due him. Since the statutory lien
was foreign to the common law, & person
claiming a lien must bring his claim
squarely within the terms of the statute.?

Several South Carolina decisions have

defined what constitutes “labor or mate-
~ rials” under the lien statute. Surveying, 4

grading,” and security guard services®
have all, at one time or another, been held
not to support a mechanic's lien claim.
With respect to these three items, the
General Assembly has acted quickly to
amend the statute to expressly provide for
liens for these actors in the construction
theater.” No South Carolina decision,
however, has squarely decided whether
a lessor of equipment can claim alien for
unpaid rental charges.

South Carolina’s highway public works
bond statute? provides a remedy for un-
paid subconiractors and materialmen on
state funded projects. Where a general
contractor has furnished a labor and
materials payment bond, unpaid sup-
pliers can claim against the surety on the
bond for payment. South Carolina’s
statute is similar to other “little Miller
Acts” in force in nearly every United
States jurisdiction; its language is virtually
identical o the federal act.?

in Kline v. McMeekin Construction
Company, 0 the Supreme Court held that
tools, machinery and equipment used in

. the performance of a construction con-
~ tract were not “'labor or materials” within

the meaning of the highway payment
bond statute. Kiine is based on a distinc-
tion between a contractor’s capital costs,

and his costs for materials actually incor-
porated into the work. Since tools and
equipment ordinarily become part of a
contractor's permanent assets, they are
available for use on other jobs beside the
project for which they were purchased.
Accordingly, it wouid be unfair to charge
the surety on a payment bond with the
costs of increasing a materialman’s or
subcontractor’'s capital. With little ex-
planation, the Kline court extended this
rule to tools and equipment which are
consumed in the course of construction.

Ten years later, the court reaffirmed the
principle announced in Kline. South
Carolina Supply & Equipment Co. v.
James Stewart & Co.7" was a suit to
recover unpaid rental charges on scaf-
folding the plaintiff leased to the general
contractor for the Greenville Memorial
Auditorium. The supply company also
sought damages for conversion on ac-
count of the contractor’s failure to return
all the scaffolding. In a confusing deci-
sion, the court permitted recovery on both
counts as against the general contractor,
but refused to hold the surety liable for
conversion. By affirming the judgment
against the surety as to the unpaid ren-
tal charges, the court apparently relied on
the language of the bond, which express-
ly included ciaims for “rental of equip-
ment directly applicable to the con-
tract.”’72

Most recently and most emphatically,
the Kline rule was cited in Rish v. Theo
Brothers Construction Co.72 There, some
$480,000 in unpaid rental charges was
sought from the construction surety.
Refusing to overrule Kiine and James
Stewart, the court focussed on the
“nature of the equipment” as dispositive.
Since “[t}he equipment was the sort that
would not have been used on only one
contract, but would have become a part
of the contractor’s permanent ‘plant’ or
repertoire of machinery,” 74 it did not con-
stitute “labor or materials” under the
highway bond statute.

The appellants in Aish urged the court
to construe the statute in accord with
decisions under the Miller Act. Since the
highway bond statute is substantially
similar to the federal act, they reasoned,
the General Assembly should be deemed
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to have intended its similar construction.
Rejecting this argument, the court noted
that, although our statute had been
amended since Kiine and James Stewart,
the key language — ‘‘labor and
materials” — had not been changed. The
court then “presumed’ the legisfature in-
tended the amended statute to be con-
strued as it had been in those two
decisions. 13

From a lessor’s viewpoint, there remain
arguments in favor of the lienability of
equipment rental charges. First, there is
authority from other jurisdictions that a
lien claim may be proper, at least where
services are provided in addition to
leased equipment.?¢ There should be no
doubt a contractor is entitled to a lien for
the value of the use of his equipment, if
he uses that equipment in constructing
improvements. If, for example, one of his
trucks broke down and he was forced to
rent another, would he not be entitled to
include in his lien claim the amount of the
lease charges; at least to the extent of his
originally anticipated charge for the
equipment?

Second, the supreme court’s disregard
of Miller Act decisions in Rish is under-
mined by the enactment of the State Pro-
curement Code. 77 Section 11-35-3030 of
the Procurement Code is identical to the
Miller Act. The Code itself specifically ex-
empts the Department of Highways and
Public Transportation.’® Even if the
legistature intended rental charges not to
serve as a basis for a claim under the
highway bond statute, as pronounced in
Rish, the Procurement Code has enacted
a separate “little Miller Act” which may
not be affected by that holding. Since the
Mitler Act has been consistently inter-
preted to include claims for rental,’® and
since Code Section 57-5-1660 applies
peculiarly to highway projects, the
mechanic’s lien statute should be inter-

(Continued on page 4)




LIENS
(Continued from page 3)

preted consonant with the Procurement
Code and not with Title 57.

Finally, the practicalities of current in-
dustry practices suggest that rental
charges be included among the items of
work for which a mechanic’s lien may be
claimed. Increasingly coniractors rent
equipment rather than tying up their
capital in expensive “plant.” Many con-
tractors have captive leasing companies
who hold major pieces of equipment for
tax purposes, leasing exclusively to their
parents. Nearly every general contrac-
tor’s lien will include some charge —
usually not identified as such — for equip-
ment rental. None of the three cases
discussed in this article have suggested
that a contractor must segregate
“lienable” and “nonlienable’” items in his
claim against the owner.

The answer to the question posed at
the top of this article ultimately must come
from the supreme court. Until they
decide, though, owners defending
against liens should include in their inter-
rogatories one which asks the contractor
to identify all charges for rented equip-
ment. Lessors, on the other hand, may
find the General Assembly more recep-
tive to their arguments than the courts.
The legislature has acted before to in-
clude non traditional services within its
definition of “‘labor and materials’'; faced
with a persistent lobbying effort, it may
well act again.

FOOTNOTES
The author thanks Sherry A. Lydon,
Attorney at Law, for her assistance with
this articie, and L. Franklin Elmore, Es-
quire, for his informal contributions.

* Mr. Robertson is a 1983 graduate of
the University of South Carolina School
of Law. Following a clerkship with Judge
Randall T. Bell at the South Carolina
Court of Appeals, he joined the firm of
Moore & Van Allen as an associate. His
practice is concentrated in the area of
construction contracting and litigation.
Mr. Robertson is a member of the Forum
Committee on the Construction Industry
of the American Bar Association.

1. Section 57-5-1660, Code of Laws
of South Carclina, 1976. This statute pro-
vides a direct action against a contrac-
tor's surety for ‘‘[e]very person who has
furnished labor or material in the prosecu-
tion of the work provided for in such con-
tract. . . .

2. Code Section 29-5-10(z) provides
a lien to

[a}lny person to whom a debt is due

for labor performed or furnished or
for materials furnished and actual-
ly used in the erection, alteration,
or repair of any building or structure
upon any real estate . . . by virtue
of an agreement with, or by consent
of, the owner . . . .

Code Section 29-5-20(a) provides in part
that

(e)very laborer, mechanic, subcon-
tractor, or person furnishing ma-
terial for the improvement of real
estate when the improvement has
been authorized by the owner has
a lien thereon . . . to the vaiue of
the labor or materials so furnished

3. Eg., Shelly v. Sea Garden
Homes, 287 5.C. 24, 336 S.E.2d 488 (Ct.
App. 1985).

4. Johnson v. Barnhill, 279 S.C. 242,
306 S.E.2d 216 (1983).

5. Clo-Car Trucking Co. v. Clifflure
Estates of South Carolina, 282 S.C. 573,
320 S.E.2d 51 (Ct. App. 1984).

6. See Code Section 29-5-25.

7. Id. (security guards); Code Sec-
tion 29-5-21 (surveyors); Code Section
29-5-10{a) (excavation and grading).

8. Code Section 57-5-1660, quoted
at n. 1, supra.

9. CF. Code Section 57-5-1660 with

40 U.S.C. §270b.

10. 220 S.C. 281, 67 S.E.2d 304
(1951).

11. 238 S.C. 106, 119 S.E.2d 517
(1961). ¢

12, fd at_-__. , 118 S.E.2d at 520.

13. 269 S.C. 226, 237 S.E.2d 61
(1977).

14. [d. at
18, id.

16. Ellis-Mylrocie Lumber Co. v.
Luke's Hospital, 119 Wash 142, 205 P.
398 (1922); cf. Giles & Ransome, Inc., v.
First National Realty Corp., 238 Md. 203,
208 A.2D 582 (1965); but see Mableton
Erectors v. Dunn Properties of Georgia,
135 Ga. App. 504, 218 S.E.2d 175 (1975),
conira.

17. 1981 5.C. Acts & Jt. Res., Act No.
148, codified as Chapter 35 of Title 11,
Code of Laws of South Carolina, 1976, as
amended.

18. Code Section 11-35-710(a).

19. E.g., United States f/lu/o Eddie's
Sales & Leasing v. Federal Ins. Co., 634
F.2d 1050 { th Cir. 1980) (earth moving
equipment); United States fiu/o P.A.
Bourquin & Co. v. Chester Constr. Co.,
104 F.2d 648 ( th Cir. 1939) (scaffolding).

, 237 S.E.2d at 63.

PRESIDENT'S LETTER
{Continued from page 2)

We are approximately mid-way through our legislative session at this point. A
tort reform bill has been agreed upon by members of the Coalition and the South
Carclina Trial Lawyers' Association which accompliishes the following:

1. Reduces the statute of limitations from six years to three years;

2. Reduces the tolling period for infants and minors to seven years for

medical health care providers;

3. Provides that no new trials can be granted on the issue of damages
alone, unless the only inference from the evidence was that the Plain-
tiff was entitled to a verdict as a matter of law;

4. Provides that punitive damages can only be obtained if there is ‘‘clear

and convincing proof’’ that the Plaintiff is entitled to them;

5. Establishes a right of contribution among joint tort feasors; and

6. Imposes liability for costs and attorneys fees on the losing party if he

brings a frivolous lawsuit or offers a frivolous defense.

There will be no cap on non-economic damages, nor will there be any modifica-
tion of the collateral source rule or joint and several liability. Contributory negligence
will be retained as a condition to the compromise.

I think most lawyers will agree that these changes are improvements to our
system. There will be very little money savings, if any, but the Coalition's position
was never directed towards money savings per se. | am very pleased with the
bill because it strikes a good balance between the rights of the injured party and
the Defendant, and again wish to express my appreciation to other members of
the Association who helped the legislation, particutarly ED POLIAKOFF, THOM
SALANE, BILL GRANT and MARK WALL, as well as the members of the

Speakers Committee.

Please mark your calendars for the Joint Meeting, Annuat Meeting and our

seminar.
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*the origin can be identified, there may not
:+ be sufficient definition to allow identifica-

“and other factors of the fire (such as

EXPERTS PART 2: FIRE INVESTIGATORS

Quinby, SC 29501

In the parlance of today, “'Cand O" is
used to refer to the determination of the
“cause and origin” of a fire. Such a term
is backwards, since the origin of a fire
must be identified before its cause can
possibly be determined. Unfortunately,
some investigators find “a cause,” and
then place the origin in that area. In this
paper, the steps necessary to conduct a
proper fire investigation will be reviewed,
and some problem areas in reconstruc-
tions will be pointed out.

A fire investigation can be compared
to an attempt to assemble the pieces to
a gigantic, complicated jigsaw puzzie. In
some cases, there are too few pieces
available for any picture to emerge. In
others, many pieces are available, but not
in the crucial area of origin. Even when

tion of the specific cause. The pieces of
the puzzle can be generally broken down
into four main areas of information (there
will be some overlap): 1. Context; 2.
Witnesses; 3. Fire Scene; and 4.
Analyses/Tests.

Context information includes the type
of construction and materials used, fur-
nishings/contents, services present (gas
or other fuels, electricity), flammability
properties of materials in the structure,
heating/cooling systems and equipment,
flammable liquids normally present,
sources of ignition, and related details.

Witness accounts are important, espe-
cially those of the occupants, and any
observations they may have made, such
as unusual odors (smoke, gas smell),
electrical or appliance problems (flicker-
ing lights, breakers tripping, heating/air
conditioning equipment probiems), status
of windows/doors (open, closed, locked),
access to building, threats or malicious
mischief, and the locations of the various
contents. Neighbors may be helpful, in
particular if they are eyewitnesses to the
fire; descriptions of the time parameters

areas/colors of smoke/flames, progress
of fire, explosions, and people seen in the
area) can be crucial. The public officials

~Dr. Richard W. Henderson
Southeastern Research Laboratories, Inc.

responding to the scene are quite impor-
tant, especially the fire department per-
sonnel, who are the first trained profes-
sionails who are assessing the fire itself,
They can provide details on wind direc-
tion and velocity, fire suppression efforts,
unusual odors, containers found, flash-
overs, backdrafts, flashbacks, and
changes made in the fire scene.

The third area involved fire scene in-
formation. Clearly, on-site investigators
have the best opportunity to investigate
the fire; however, a review of photo-
graphs (if they are representative and de-
tailed), diagrams, and other materials can
provide an excellent alternative. The burn
pattern characteristics, which are impor-
1ant in establishing the fire origin area,
include “V”’ patterns {(which usually look

H

more like “U’s”), flammable liquid pour

trails, floor burn-throughs, above-floor vs.
below-floor damage, signs of forcible en-
try, lines of demarcation (smoke lines),
melted items, explosion indicia, electricai
malfunctions, equipment damage, and
other observations. :

While spalling (chipping and delamina-
tion) in concrete is cited as evidence of
the presence of a flammabie liquid, con-
trol tests have shown that such an inter-
pretation is not always justified. The in-
terpretation of melted steel items, clear,
crazed glass, and smoke stains on bricks
and other materials is alsc subject to
question. Much misinformation is gener-
ated by ‘‘after-the-fact-artifact-finders’
(ATFAFS). These investigators go to fire
scenes, find various phenomena, and
then offer their interpretations as to the

{Continued on page 6)




EXPERTS
(Continued from page 5)

origin of the artifacts, without conducting
appropriate experiments to test their
theories.

The fourth general area includes engi-
neering and chemical tests and analyses.
The presence of a flammable liquid in fire
debris does not automatically mean that
a fire was set, any more than negative
results prove the fire was accidental. Un-
fortunately, in some cases, investigators
have relied on positive results to con-
clude that a fire was set, when in fact the
type of liquid detected was normally pres-
ent in that area. Aiso, it must be shown
that the analyses were interpreted cor-
rectly, requirements that are not met by
some laboratories in some cases (a more
detailed discussion of this area will be
given in a future article). Engineering
tests can be conducted to identify the
specific mode of failure of a piece of
equipment (malfunction prior to vs. dur-
ing the fire). Other examinations may also
be useful; gas lines and equipment; and
flammability properties of construction
materials and contents.

After the fire origin area is determined,
all reasonable possible causes for the fire
must be identified. If all of the possible
causes are equally likely (that is, each
can account for the burn pattern charac-
teristics and other factors of the fire), then
the specific cause cannot be specified.
On the other hand, if a review of the
evidence shows that one potential cause
is more likely than any of the others, then
it can be identified as the probable source
of ignition.

In some fire cases, usually suspicious
losses, an additional class of information
{“'background”) is developed: for exam-
ple: prior fires, marital problems, property
for sale, overdue payments, bad credit,
poor reputation, and informants’ state-
ments. Background information may be
of value in providing motive, but should
not play any role whatsoever in the deter-
mination of the origin and cause of a fire.
Unfortunately, some investigators allow
such detaits to influence their conclusions
about fire causes; this is absolutely im-
proper. It should be remembered that an
accidental fire can happen to anyone,
even a sleaze-ball. It is preferable that the
on-scene and off-scene investigations be
conducted independently, so that the
determination of the cause of the fire will
not be prejudiced by background infor-
mation. In some cases, the criteria used
by certain investigators to conclude that
fires were sel are very weak, and the
evidence they cite is only consistent with
a set fire. it should be remembered,
however, that before a fire can be class-

ified as arson, every reasonable, acciden-
tal cause must be excluded. | often
wonder if these same investigators who
are so easily persuaded that certain
evidence proves that a stranger’s house
was intentionally burned, would have the
same opinion if it had been a close
friend’s house. | would like to point out
that | am no apologist for arsonists; | think
they should go to jail. Of the some 25
cases that | have worked with insureds,
as well as arson defendants in criminal
cases, | concluded that arson was in-
volved in 20 instances, and received a
subpoena by the prosecution in two of the
cases. As a result, | don’t get invited to
work with such individuals very often any
more.

{Photo 2)

personnel. On the other hand, some of
the opinions that private fire investigators
have expressed, and the methods by
which they arrived at those opinions, are
nothing short of unbelievable. One ar-

rived at the scene of a substantial com-£" :
mercial loss (it was burned completely to =

the ground), and without talking to any
eyewitnesses, fire service or law enforce-
ment personnel, strolled around the
scene to get “sensations” (apparently

~ some type of emanations) from the re-

mains. He then walked over to an other-
wise undistinguished spot, and an-
nounced that it was the origin of the fire.
Truly a miraculous performance! In
another case, an investigator determined
that a baltast {one of the more popular

(Photo 3)

Photographs 1-3, which were taken by the first investigator, show the cleared area
where the hole was, but a plece of carpet is standing up in froni of the hole, block-

ing the view.

In most jurisdictions, a fire expert can
testify that he concluded that a fire was
intentionally set (but usually not who he
thinks set it). In New York and a few other
states, however, it has been held that
such a conclusion invades the province
of the jurors, who should be deciding that
uitimate issue in such cases. Recently,
in a New York Supreme Court, a fire in-
vestigator was allowed to testify that the
fire in that case was not “‘chemically,
mechanically, electrically, or naturaity
caused.”’ Although the only other possi-
bility was arson, the court held that such
testimony did not include an opinion on
the ultimate issue, namely the incendiary
origin of the fire.

It is rare that my conclusions differ from
those of law enforcement and fire service

6

targets of ATFAFS) had caused a fire in
a large plant. Later, it was found that dur-
ing the fire, two employees of that plant
iooked in the room where the ballast was
located, and clearly ruled out any possi-
bility that the fire started there, since they
could see the equipment, but no fire any-
where in that room. Did that affect the in-
vestigator's conclusion? Not in the least.
In a difference case, an investigator tes-
tified that he believed an overheated bal-
last caused the fire, in spite of the fact
that a) the nearest combustible to that

ballast (a 2 x 6 ceiling joist) was 14 inches,”
away, b) he found no defect in the ballast,’. _ .

and ¢) people in the area at the time of
the fire did not smell anything unusual.
QOccasionally, an investigator will
(Continued on page 8)

LEGAL ASSISTANTS TODAY

E. Celeste Cox

Legal Assistant
Nelson, Mullins, Riley & Scarborough

Columbia, SC

Almost twelve years ago when | moved
to Columbia as a legal assistant, most
defense firms in the state were not utiliz-
ing legal assistants. Their reasons varied
from not knowing how to utilize one to not
feeling comfortable with a non-lawyer
working on their files.

Today, the attitude toward legal assis-
tants is different. Legal assistants have
become a viable and important part of
most defense.firms in South Carolina,
both large and small. They have assumed
professional status in the legal communi-
ty throughout South Carolina and the

# 7 United States, The attitude now is that
“ most defense firms could not operate

without their legal assistants.

What can a legal assistant do for you
and your firm? The role varies depending
on the size of the firm, but basically the
legal assistant assumes the responsibili-
ty for many non-lawyer tasks previously
done by attorneys. He or she is a team
player who, more often than not, knows
the file and the witnesses as well as you
do. The legal assistant contacts wit-
nesses, summarizes depositions and
medical reports, prepares pleadings,
organizes the file and documents and
monitors deadlines and can be the most
vatuable asset in preparing a case for
trial. Lest we forget the bottom line, a
legal assistant is also a timekeeper whose
valuable efforts are billable to the client.
At the same time the legal assistant is
able to do the everyday monitoring and
work on a file at a less expensive rate
than an attorney, saving the client money
and freeing the attorney to spend more
time on the legal and tactical issues.

If you ask any attorney today who
utilizes a legal assistant about his or her

. tole in the firm, maost would confirm that
* the legal assistant is an invaluable part

of the law practice and particularly the
team approach to case preparation. What
a difference twelve years makel
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(Continued from page 6)

overlook important pieces of evidence.
For example, the initial investigator on
the scene concluded that a house fire,
which had originated in the den, resulted
frofn an electrical malfunction in one cor-
ner of the room. He stated in his notes
that “‘there were no holes in any of the
flooring of the house,”” and his photo-
graphs did not show any (a most unholy
house). Later, a second investigator took

_photographs; they clearly show a hole
burned through the floor in a different cor-
ner of the den from the first investigator’s
origin (a holy house, after all). Floor burn-
throughs usually occur near the point of
origin, since heat and flames move up-
ward and outward. Thus, the hole was
evidence tending to support an initial fire
away from the first investigator’s origin.
Photographs 1-3, which were taken by
the first investigator, show the cleared
area where the hole was, but a piece of
carpet is standing up in front of the hole,
blocking the view. Photograph 4, which
shows the hole, was taken by the second
investigator.

The reconstruction of the scenario of
a fire loss is supposed to be tailored to
fit the evidence. However, in some in-
vestigations, the facts are forced to fit the
theory; in that regard, these cases remind
me of Procrustes, host extraordinary from
medieval times. When a traveler passed
near Procrustes’ castie, he was invited in-
side and treated to a sumptuous banquet,
followed by dancing giris and magicians.
Then the honored guest was taken to an
elegant bedroom. If he was shorter than
the bed, he was stretched out to the prop-
er length; on the other hand, if the visitor
was too long, he would be chopped down
to fit.

There have been some rather incredi-
bie statements by investigators; for ex-
ample, one stated that he tasted fire
debris as part of his investigation (i
wonder if he is a member of the National
Geographic Society). A different investi-
gator testified that after he wrote reports,
he threw away his field notes, interview
notes, and diagrams, because his wife
didn’t like the mess. Another said in a
deposition that “If it's suspicious, it is my
job to relate it to the insured.” While the
first two statements are amusing, the last
one is appalling; if an investigator tries
hard enough to implicate an insured, he
may well succeed, either rightly or wrong-
ly. The correct approach is “‘innocent un-
til proven guilty’’; that is, he should try to
rule out the insured, until the evidence
doesn’t allow any other reasonable con-
clusion. Then the carrier's represen-

{(Photo 4)
Photograph 4 shows the hole.

tatives can appear in court and testify that
they could not in good conscience honor
the claim, rather than being put in the
position that they were looking for an ex-
cuse to deny it. While we are on this sub-
ject: It is critical to have knowledgeable
claims personnel involved in cases. One
testified that once a fire was determined
to be intentional, the insured had to have
been involved because “. . . the only type
of arson is arson-for-profit” {the case was
settled for about twice the policy limits).

With respect to engineers, while most
electrical (and other) engineers do not
have sufficient training in fire investiga-
tion, they still feel qualified to go to fire
scenes to investigate fire losses. In some
cases, these consultants reach such
ludicrous conclusions that it would be
humorous if the cases weren’t so serious.
For example, one electrical fellow testi-
fied that he knew a certain malfunction
(which he said leaves no sign of damage)
had occurred in some wiring, causing a
substantial fire. When asked how he
knew it had occurred, he testified (with
a straight face) that it was quite obvious
to him, because there was no evidence
of a malfunction in the wiring.

Then there are the cases of industrial
strength BS. In a report on a house fire
investigation, an investigator stated that
he knew it had been set with an ac-
celerant, because there was some melt-
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ing on the metal grates in the block foun-
dation of the house (the house was com-
pletely consumed by fire, a situation in
which ATFAFS can be as free as the wind
in their interpretations). His report read,
“The melting is very unusual as 89% of
heat will go up at 90 feet per second
unimpeded, with 7% horizontal spread
and only 4% build-down.” This truly is a
magnificent statement. But it is mean-
ingiess in the contest of this fire and prob-
ably all others as well. Finally, watch out
for “‘advocate” consultants; if an in-
vestigator’s resume or the investigator
refers to how much he has saved in-
surance companies, beware! The in-
vestigator's function is not to save
anyone anything, but rather to find out
what happened and let the chips fall
where they may.

| follow two rules in my casework: Be
Prepared, and Tell the Truth. | do my best
to avoid misinterpreting evidence, and try
to be receptive to critiques of my in-
vestigations (I find playing devil's ad-
vocate with my reconstruction very
helpful). Since so much depends on the
conclusions we reach, especially in arson
cases, it is mandatory for us to work con-
scientiously to reduce the likelihood of er-
ror, by conducting careful, competent in-
vestigations.
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" 62-5-424{c)(12). In this Order, the Court
¢ ruled that while a conservator may settle

MINOR SETTLEMENTS UNDER
THE SOUTH CAROLINA PROBATE CODE

David C. Sojourner
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Columbia, SC

Until the enactment of the South
Carolina Probate Code, South Carolina
Code Sections 15-71-10 et. seq. govern-
ed the compromise and settlement of
litigation involving minors. Under the old
procedure the minor’s guardian ad litem
would negotiate the settfement and ob-
tain the approval of the circuit court.

Sections 15-71-10 through 15-71-30
were repealed on July 1, 1987 and re-
placed with the sections of the SCPC
discussed in this articte. Under new Sec-
tion 62-5-424(c){12) a conservator which
has been appointed for a minor may ap-
prove settlements on behalf of the minor.
The section does not require court ap-
proval of such. settlements.

In September of 1987, the South Caro-
lina Supreme Court issued an Order
modifying the provisions of Section

litigation inveolving a minor without ap-
proval of the probate court, this does not
remove the necessity of circuit court ap-
proval. The Order further provides that

even though Section 15-71-30 was
repealed by the SCPC, the guardian ad
litem retains his common faw authority to
negotiate a settlement on behalf of a
minor and to seek court approval of the
settlement where a conservator has not
been appointed.

Under this modified procedure, if a con-
servator has been appointed for a minor
the conservator may negotiate a settle-
ment on behalf of the minor and petition
the circuit court for approval of such set-
tlement. If a conservator has not been ap-
pointed, however, the minor's guardian
ad litem may negotiate the settlement on
behalf of the minor and petition the cir-
cuit court for its approval. The conser-
vator, or if there is no conservator the
guardian ad litem, shall execute a proper
receipt and release which shall be binding
on the minor.

The order of the circuit court which ap-
proves the settlement should direct the

method by which the settlement proceeds
are disbursed. If a conservator has been
appointed the settlement proceeds must
be paid to the conservator regardless of
the amount of the settlement. If no con-
servator has been appointed and the set-
tlement proceeds exceed $10,000 per
year the net proceeds shall be held in a
trust account of the minor’s attorney, or,
if the minor is not represented by counsel,
by the clerk of the circuit court until a con-
servator is appointed and the circuit court
directs payment to the conservator.

If the amount of the settlement does not
exceed $10,000 per year and the party
making the payment has no actual
knowledge that a conservator has been
appointed or that proceedings for the ap-
pointment of a conservator are pending,
Section 62-5-103 provides that the pro-
ceeds may be paid to (1) the minor if he
is married; (2) any person having the care
and custody of the minor with whom the
minor resides; (3) a guardian of the minor;
or (4) a financial institution incident to a
deposit in a federally insured savings ac-
count in the sole name of the minor giv-
ing notice of such deposit to the minor.

The Judiciary Committees of both
houses of the General Assembly are
working with proposed legislation which
would provide statutorily for essentially
the procedure described in the Supreme
Court’s Order.
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USE OF ERISA TO DEFEAT BAD FAITH CLAIMS
Frank H. Gibbes, Il

Greenville, S.C.

Recent Supreme Court decisions with
respect to the Employee Retirement In-
come Security Act of 1974 (""ERISA"} pro-
vide a new avenue of approach to ai-
torneys representiing health insurers and
companies which provide group employ-
ee benefit plans. If property utilized, the
law in this area can be used to defeat bad
faith claims for punitive and extra-
contractual damages.

ERISA is a federal statute which has a
very broad pre-emptive effect. Attorneys
can use ERISA to eliminate bad faith
claims since ERISA pre-empits any state
law which has a connection with or refers
to any employee benefit plan described
in § 1003(a) of ERISA. Pilof Life Insurance
Company v. Dedeaux, 95 L.Ed.2d 39, 48

=, (1987); Shaw v. Delta Airfines, 463 U.S.
/85, 98 (1983). State laws which can be
" pre-empted by ERISA inciude laws, rules,

regulations, decisions, or any other state
actions having the effect of law. 29 U.S.C.
§ 1144(c)(1).

One who seeks to invoke ERISA
coverage and to obtain the benefit of pre-
emption must first determine if the plain-
tiff's state law claim relates to or has a
connection with an employee benefit plan
which falls under the coverage of ERISA.
ERISA generally covers group plans
which provide health and accident bene-
fits to employees.

Once it is determined that ERISA ap-
plies to the plaintiff’s claim, the claim will
he pre-empted unless the *‘saving
clause’” of ERISA saves the plaintiff's
state law claim from pre-emption. This
clause basically provides that ERISA
does not pre-empt state laws which
“‘regulate insurance.”

In Pilot Life Insurance Company V.
Dedeaux, 95 L.Ed.2d 39 (1987) the Su-
preme Court's main analysis concerned
whether the plaintiff’s common law bad
faith claim escaped pre-emption because
it fell within the coverage of ERISA’s sav-

~ ing clause. The plaintiff's employer had

a long-term disability employee benefit
plan which was estabiished by the pur-
chase of a group insurance policy from
Pilot Life Insurance Company. The plain-

‘Rainey, Britton, Gibbes & Clarkson, P.A.

tiff injured his back in a work-related ac-
cident and sought permanent disability
benefits. Pilot Life, which was responsi-
ble for determining who received benefits
under the plan, initially paid plaintiff
disability benefits, but then terminated the
benefits.

The plaintiff brought state common law
claims against Pilot Life in which he
sought damages for emotional stress and
punitive damages as well as damages for
failure to provide benefits. Plaintiff's
claims were based upon Mississippi's
common law of bad faith. There was no
dispute that plaintiff’s ctaims had an ob-
vious connection with or reference to an
ERISA plan.

The Supreme Court was guided by sev-
eral considerations in determining
whether Mississippi’'s common law of bad
faith was saved from ERISA pre-emption.
The saving clause saves those laws
which ‘“‘reguiate insurance.” The Court
reasoned that, in order for a law to
regulate insurance, it must not just have
an impact on the insurance industry, but
must be ‘‘specifically directed toward that
industry.” Dedeaux, 95 L.Ed.2d at 49,
The Court found that Mississippi’'s com-
mon law of bad faith, though identified
with the insurance industry, was not
specifically directed at that industry since
it was grounded upon general principles
of Mississippi tort and contract law, not
insurance law. Dedeaux, 95 L.Ed.2d at
50.

The McCarran-Ferguson Act, 15
U.S.C. § 1011, et seq. provides that the
business of insurance shall be regulated
by the states. The Court considered three
criteria to determine whether the Missis-
sippi law of bad faith fell within the
“business of insurance’ as the term has
been interpreted for purposes of the
McCarran-Ferguson Act. The three
criteria identified by the Court were: (1}
whether the law has the effect of trans-
ferring or spreading a polficyholder’s risk;
(2) whether the law is an integral part of
the policy relationship between the in-
surer and the insured; and {3) whether the
law is limited to entities within the in-
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surance industry. Dedeaux, 95 L.Ed.2d at
48.

The Court found that the common taw
of bad faith did not have the effect of
spreading or tranferring a policyholder’s
risk. The Court also found that Mississip-
pi's law of bad faith developed from
general principles of tort and contract law
available in any Mississippi breach of
contract case. Therefore, the law of bad
faith was not limited to entities within the
insurance industry.

The Court also reasoned that, even
though Mississippi's bad faith law
arguably concerned the policy relation-
ship between the insurer and the insured,
such a connection was no more integral
to the insurer-insured relationship than
any state’s general contrct law was in-
tegral to an insurance contract made in
that state. The Court pointed out that the
law of bad faith only declares that, when
terms have been agreed upon in an in-
surance contract, a breach of the contract
may allow the policyholder to obtain
punitive damages. The Court implicitly re-
quired that a taw define the substantive
terms of the contract relationship be-
tween an insurer and an insured in order
to constitute an integral part of the
insurer-insured relationship. Dedeaux, 95
L.Ed.2d at 50.

The Court aiso gave consideration to
the effect of application of ERISA’s sav-
ing clause to Mississippi’s law of bad faith
in the context of ERISA’s civil enforce-
ment scheme. A study of ERISA’s legis-
lative history, especially Congress’
specific reference to the Labor Manage-

(Continued on page 14}
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ment Relations Act to describe the civil
enforcement scheme of ERISA, led the
Court to conclude that ERISA's civil en-
forcement remedies were intended to be
exclusive in suits brought asserting im-
proper processing of claims under
ERISA-regulated plans. The Court
reasoned that, if participants and benefi-
ciaries covered by ERISA plans could ob-
tain remedies under state law that Con-
gress rejected in ERISA, Congressicnal
intent would be undermined. The Court
concluded that Congress intended that
suits for improper processing of claims
under ERISA plans be treated as federal
guestions and be governed by the federal
ERISA statutes.

The Court determined that plaintiff's
bad faith claim was pre-empted by ERISA
and not saved by the saving clause.
Dedeatix, 95 L.Ed.2d at 54. The Court did
not indicate which of its considerations
held the most weight. However, if a plain-
tiff’s cause of action is based upon the
alleged improper processing of a claim
under an ERISA pian, one can make a
strong argument that ERISA remedies
are meant to be exclusive and that the
saving clause shuld not save the state law
from pre-emption.

Several causes of action under South
Carolina law may be subject to ERISA
pre-emption. A common law bad faith
refusal to pay first party benefits action
was established in Nichols v. State Farm,
279 5.C. 336, 306 S.E.2d 616 (1983). This
cause of action allows a plaintiff to
recover consequential or punitive dam-
ages. A Nichols cause of action is similar
to the bad faith claim asserted by the
plaintiff in Pilot Life v. Dedeaux. An
analysis of the considerations set forth in
Dedeaux leads to the conclusion that
ERISA pre-empts a Nichols cause of ac-
tion.

State statutory laws may aiso be pre-
empted by ERISA. These laws include
the bad faith attorneys’ fees statute, the
Unfair Trade Practices Act, and the In-
surance Trade Practices Statutes. Each
of these statutory provisions should be
thoroughly analyzed under the considera-
tions stated in Dedeaux. The Court's
argument that ERISA remedies are
meant to be exciusive when claims are
brought for improper processing of a
claim under an ERISA-regulated plan in-
dicates that these laws shouid not be
saved from pre-emption.

Once it has been determined that
ERiSA pre-empts the plaintiff's cause of
action and that the cause of action is not
saved by ERISA’s saving clause, the

practical implications of ERISA pre-
emption should be addressed. Once pre-
empted, a state law cause of action is
subject to dismissal. See Pilot Life v.
Dedeaux, 95 L.Ed.2d 39 (1987); Salomon
v. Transamerica Occidental Life Insurance
Co., 801 F.2d 659 (4th Cir. 1986). This
means that the accompanying state law
remedies, such as extra-contractual or
punitive damages or attorney’s fees, are
no longer available to the plaintiff. ERISA
pre-emption also allows the defendant to
remove the action from state to federal
court. Metropolitan Life Insurance Co. v.
Taylor, 95 L.Ed.2d 55 (1987).

ERISA pre-emption does not necessari-
ty mean that the plaintiff's case is no
longer viable. The plaintiff will still be en-
titled to remedies under ERISA. Powell v.
Chesapeake and Potomac Telephone
Company of Virginia, 780 F.2d 419 (4th
Cir. 1985), cert. denied, 106 S.C. 2892;
Salomon v. Transamerica Occidental Life
insurance Co., 801 F.2d 659 (4th Cir.
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19886). The plaintiff may seek to recover
benefits due him under the terms of his
pian. He may alsc seek injunctive relief,
attorneys’ fees, and costs. 29 U.S.C.

§1132(g). However, the courts have

generally held that a plaintiff may not

recover extra-contractual or punitive®::

damages under ERISA. See Powell v.
Chesapeake and Potomac Telephone
Company of Virginia, 780 F.2d 419 (4th
Cir. 1985).

ERISA pre-emption provides a very
useful tool to attorneys who represent in-
surers or companies which provide group
health plans to employees. If the plaintiff’s
cause of action relates to an ERISA-
regulated pian, and the cause of action
is based on the improper processing of
a claim, the cause of action will probably
be pre-empted by ERISA. The attorney
representing the insurer or the company
wilt then have eliminated the possibility
of extra-contractual or punitive damages
being recovered against his client.

POLITICS
JAMES B. COPELAND, Valdosta.

A defeated newcomer to politics, after the votes had been counted, confided to
a friend: “When a man gets in politics, everything comes out. | have been trying
for 25 years to find out who my daddy is. Now, everybody knows.”
OPINIONS AND STORIES OF AND FROM THE GEORGIA COURTS AND BAR Col-
lected and arranged by BERTO Rogers, Member of the Georgia and New York Bars
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TEN YEARS AGO

President, MARK W. BUYCK, JR., in his BARRON GRIER and JiM ALFORD were
report in the February, 1978 issue, record- co-chairman of the legislative committee
ed that JIM PRESSLY and NEIL ROBIN- and BRUCE SHAW, President-elect, was
SON were working on membership. Then appainted to attend the 11th National Con-
Executive Director, GEORGE HARMON, ference of Local Defense Associations in
helped us for a couple of years was not Des Moines, lowa in April. This issue of the

WADE LOGAN for the possibility of repeal
of diversity jurisdiction. Fortunately, that has
not come about. DEWEY EASLER was an-
nounced as new President of the South
Carolina Claims Association and F.M. TIM-
MONS, JR. was new President of the
Claims Management Association.

renewed due to our then financial status. Defense Line contained an alert from
CALENDAR OF EVENTS
1988

Bodily Injury Fraud Seminar March 30
Association of Insurance Attorneys April 6-10

S.C. Bar (Annual) June 17-19
International Association of Defense Counsel July 3-8

(Annual)

Defense Research Institute (Mid-Year) July 4-6
Defense Counsel Trial Academy July 23-30
Federation of Insurance and Corporate Counsel August 2-6
American Bar Association {Annual) August 4-11

: ust 1

1989
International Association of Defense Counsel January 27-28
Surety Trial Practice Program
American Bar Association (Mid-Year) February 1-8
International Association of Defense Counsel February
(Mid-Year)
Defense Research Institute (Annual) February
Federation of Insurance and Corporate Counsel February 22-26
Association of Insurance Attorneys April 18-22
International Association of Defense Counsel July 2-8
(Annual)
Defense Research Institute {Mid-Year) July 3-5
Defense Counsel Trial Academy . July 21-29
Federation of Insurance and Corporate Counsel July 26-30
0
American Bar Association (Annual
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