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COURT PROHIBITS
DISCOVERY OF HOSPITAL
OCCURRENCE REPORTS

The South Carolina Supreme Court
was recently presented with the novel
question of whether S.C. Code Ann,,
Section 40-71-20 (1986) prohibited the
discovery of occurrence reports
prepared by a South Carolina acute
care hospital. The occurrence report
documented an afleged incident in
the case of Sherman v. Lexington
County Hospital and John Doe, which
is presently before the FEleventh
Judicial Circuit. The issue came
before the South Garolina Supreme
Court by way of Defendant Lexington
County Hospital’s Petition for Writ of
Certiorari or, in the Alternative, for
Writ of Mandamus or Prohibition.
Defendant is represented by the law
firm of Nauful & Ellis, P.A.

Pursuant to Plaintiff's Notice of
Motion and Motion for the Production
of the occurrence report, the Eleventh
Judicial Circuit Special Court Judge
ordered the Lexington County Hos-
pital, pursuant to Respondent’s
Notice of Motion and Motion for Pro-
duction, to tender the occurrence
report to the Plaintiff. The Defendant
petitioned the Supreme Court, argu-
ing that S.C. Code Ann., Section
40-71-20 (19886) provided that all data
and information acquired by the
medical staff committees formed to
maintain professional standards are
cloaked with privileged confidentiali-
ty. The occurrence report sought was
compiled for review by the Quality
Assurance Committee of the Lexing-
ton County Hospital. That Committee,
which is composed of members of
the Hospital's medical staff, reviews
occurrence reports to evaluate,
monitor, and maintain high standards
of medical care and peer review. Peti-
tioner contended that it was the in-
tent of S.C. Code Section 40-71-20
(1986) to preserve both the quality
assurance and peer review programs
in the medical centers of South
Carolina. In addition, Petitioner
argued that the Order of the Eleventh
Judicial Circuit requiring the produc-
tion of the occurrence report com-
piled by the medical staff committees
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RECENT DECISIONS

organized to monitor and maintain
guality standards and peer review
would place a chilling effect on the
ability of any medical center to have a
reporting system io supervise and
maintain quality patient care and pro-
fessional standards.

The Court, in Sherman v. Lexington
County Hospital and John Doe, Mem-
orandum Opinion No. 88-MO-189 sub-
mitted September 20, 1988 and fiied
September 22, 1988, granted Peti-
tioner's Writ of Certiorari and re-
versed the Circuit Court’s Order
compelling production of the occur-
rence report.

SURVIVAL ACTION
DISMISSED UNDER
SOUTH CAROLINA
GOVERNMENTAL TORT
CLAIMS ACT

William H. Davidson, If
Nauful & Ellis, P.A.

On January 3, 1989, on Order of
Dismissal was filed in the Richland
County Court of Commaon Pleas in the
case of Edward M. Younginer, Jr., et
al. vs. The South Carolina Law En-
forcement Division. The Honorable
Ernest J. Kinard granted Defendant’s
Motion to Dismiss the Plaintiff’s sur-
vival action brought pursuant to the
5.C. Code Section 15-5-20 (Survival
Statute). The Plaintiff’'s Complaint
alleged that the South Caroclina Law
Enforcement Division by and through
one of its employees was liable for
his wife’'s death as a result of an
automobile accident which occurred
on or about November 6, 1987.

The Defendants moved before the
Court to dismiss the action on the
grounds that the Court lacks subject
matter jurisdiction to hear this action
pursuant to Section 15-78-10 et seq. in
the Code of Laws for the State of
South Carolina, 1976 as amended.

In reviewing the South Caroclina
Governmental Tort Claims Act, the
Court noted that the Act provided the
exclusive remedy for injury and death
of a person.

The Court in this case examined
the case of Reed vs. Medlin, 238
S.E.2d 115 (1985) wherein the Court of
Appeals found that under what was
commonly referred to as the Highway
Defect Statute, a Survival Action
could not be maintained against the
Highway Department. In analyzing
this case in light of the Reed case and
the Governmental Tort Claims Act,
the Court found that the general Sur-
vival Statute does not apply to causes
of actions created under Section
15-78-10 et seq. and that the exclusive
remedy for the death of an individual
as a result of a tort on the part of the
State, its political subdivision or their
employees is vested solely in Section
15-78-170.
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TEN YEARS AGO

In December, 1878, we had conciuded our eleventh annual meeting at

Kiawah inn. This marked the end of the term of Mark W. Buyck, Jr. as Presi-
dent and the “ascention of R. Bruce Shaw as President.” Bruce’s first report
stated “our annual meeting was one of the biggest and best yet.” One of the
hot topics at that meeting had been PIP address by Gerald Garnet then
State Claims Manager for the Farm Bureau. The legislature was looking at
comparative negligent, statutes of limitation, punitive damages, abolition-
ing collateral source rule. In December, 1978, we celebrated our tenth an-
niversary as an association.
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PRESIDENT’S LETTER

At our annual meeting at Kiawah, |
was impressed with the number of
defense attorneys that | saw who
either had not previously attended our
annual meeting or who had done so
only infrequently. | was eqgually im-
pressed with the number of newer
defense attorneys who approached
me and asked how they might
become more involved in the work of
our Association. A number inquired
enthusiastically about the long-range
goals of the Association.

| left the annual meeting convinced
that we should pursue two broad but
specific objectives in 1989: First, to
involve more of ocur members in the
active work of our Association; and,
second, to identify and evaluate ap-
propriate long-range goals for the
Association. As a first step to ac-
complishing these two objectives, we
asked the members of our Associa-
tion to complete a membership sur-
vey whose purpose was to identify
committee preferences, long-range
goals, and potential new members of
the Association. The response was
exceilent; over 150 members of our
Association responded.

Since receiving the completed
survey forms, we have assigned
everyone who responded to a commit-
tee. In most cases we were able to
assign everyone to their committee of
choice. Committee assignments are
listed elsewhere in The Defense Line.
We received 10 or 12 completed
survey forms that did not include the
name of the member submitting the
form. If you submitted a form but have
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Frank H. Gibbes, lll
SCDTAA President

not been assigned to a committee,
you probably falt in this category. If
you do, or if you did not submit the
form but now want to be assignedtoa
committee, please simpiy give me a
call or drop me a nole.

| have asked each of the commitiee
chairmen, where appropriate, to con-
duct a full committee meeting prior to
our second executive committee
meeting which will be held on
February 24, 1989, The primary reason
for the meeting is to have each com-
mittee assist the Executive Commit-
tee in identifying appropriate goals
for the Association for 1989 and
beyond.

In this regard, our membership, in
responding to the survey, identified
the following, in relative order of
priority, as appropriate goals for the
Association:

(1) Educaticnal Programs for

Members
(2) Legislative Efforts
(3) Liaison with Court System
(4) Public Relations for Defense
Attorneys
(5) Seminars for Bar
(6) Amicus Briefs
(7) Pubiication of Substantive
Articles in Defense Line
(8) Social Functions
To avoid undue concern, let me
assure everyone that | have always ad-
mired the Associations’ bar-related
activities, and we will continue to ac-
cord high pricrity to providing
superior social functions at our joint
and annual meetings.
The survey form also included a
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place for members to comment on
what they felt to be the most pressing
concern for the Association in 1989.
Almost without exception those who
commented underscored the long felt
need to clarify and improve the public
image of defense attorneys as a
whole. Given this expression of con-
cern, | have asked our Public Informa-
tion Committee, chaired by Charles
Ridley and John Wilkerson, to come
up with a comprehensive plan for ad-
dressing this problem.

On a less pleasant note, most of
you will have noticed a slight increase
in your dues when you received your
dues notice. Let me assure you that
your Executive Committee studied
the Association’s budget carefuily
before deciding that a dues increase
was necessary. Let me further assure
you that the Executive Committee wil!
continue to explore alternative
sources of income as the year pro-
gresses. We must, however, keep the
Association on a sound financial
footing.

Finally, on behalf of the Associa-
ticn as a whole, let me again express
our thanks to Carl Epps for the many
contributions that he made to the
Association during his year as Presi-
dent, Thanks also to Tim Bouch and
Rusty Weinberg, both of whom de-
voted a great deal of time and effort to
the work of our Executive Committee.
And, of course, let me express our
continued thanks te Carol Davis and
Nancy Cooper for the many services
that they render our Association.
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CHANGES BEFORE

On July 11, 1988, the South
Carolina Workers' Compensation
Commission published an “Annual
Update.” This memorandum from the
Executive Director of the Commis-
sion announced some significant
changes in the procedures of the
South Carolina Workers' Compensa-
tion Commission. Part of this update
simply announced changes in person-
nel and summarized legislation
enacted in 1987, However, this update
also announced substantive changes
in practice and procedure before the
Commission which heretofore were
accomplished through the rute-
making power of the Commission.

On page two of the “Annual Up-
date,” the Commission reiterated ex-
isting peticy that a Form 50 is a re-
quest for a hearing and “indicates
that the moving party is ready to be
heard at the earliest possible date.”
As a practical matter, the Commis-
sion has taken the same position with
regard t¢ an Application to Stop Pay-
ment.

Despite this policy, the Commis-
sion has not established a procedure
for withdrawal of a Form 50 or an Ap-
plication to Stop Payment. Some
Commissioners have recently taken
the position that once a Form 50 or
Form 21 is filed, it cannot be
withdrawn. This position creates a
reai probiem where there is a change
in the claimant’'s medical condition
just prior to a hearing. The Commis-
sion needs to develop a procedure for
withdrawal similar to the provisions
of the South Carolina Rules of Civil
Procedure, 41{a) and 40(c)1) for
withdrawing a complaint.
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- THE COMMISSION
H. Mills Gallivan

South Carolina Workers’ Compensation Commission. Front Row: (L to R) Thomas M. Mar-
chant ill, Virginia L. Crocker, Acting Chair, William Clyburn. Back Row: Vernon F. Dunbar,
A. Victor Rawl. Absent: Holmes C. Dreher.

The Commission further advised at-
torneys that a letter to the Commis-
sion will toll the statute of limitations
for the filing of a c¢laim and a sug-
gested form letter was appended. The
form letter attached to the “Annual
Update” is similar to the notice re-
quirement of Section 42-15-30 which
was repealed on April 14, 1976.

The actual filing of a claim is con-
trolled by Section 42-15-40 which re-
guires that the claim be filed within
two years of an accident. That section
states: “The filing required by this
section may be made by registered
mail, and such registry within the
time period set forth above, shali con-
stitute timely filing.” The “Annual Up-
date” fails to mention the registered
mail language set forth in Section
42-15-40. Notwithstanding, the "“An-
nual Update™ of July 11, 1988, it ap-
pears that there is still some question
as to exactly what constitutes a “fil-
ing of a claim” within the two-year
statute of limitations and this point
needs further clarification.

In the “Annual Update,” the Com-
mission stated that all Applications
to Stop Payment must be accom-
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panied by “a proper medical cer-
tificate to certify that the employee is
able to return to the same or other
suitable job” {Bule 67-10). It is also re-
quired that evidence indicating that
the claimant refused suitable employ-
ment and refused to sign a Form 17
must accompany the Application to
Stop Payment. The Commission now

" also requires that a copy of a Form 15

(Agreement as to Compensatian) or
an Order of the Commission awarding
temporary total compensation ac-
company the Application. Not-
withstanding the practical difficulties
in accumulating these forms in most
cases, the Commission is routinely
rejecting numerous Applications to
Stop Payment. In those cases where
the carrier has paid the claimant tem-
porary total compensation but has
neglected to enter into a Form 15
Agreement, the Commission has
refused to process the Application to
Stop Payment, even though the claim-
ant has received timely and proper

benefits.
The Commission has also refused
to process an Application to Stop
{(Continued on page 6)
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Commission
(Continued from page 5)

Payment without evidence that the
claimant has been offered a job by the
employer. There are many cases
where a claimant has reached max-
imum medical improvement but can-
not return to the same employment
andfor no job is available for the
employee. Oftentimes, the offer of
employment is beyond the control of
the defense attorney. The Commis-
sion needs to review the require-
ments of an Application to Stop Pay-
ment as set forth in Section 42-9-260
and existing Rule 67-10. If modifica-
tions are appropriate, these medifica-
tions need to be made by amendment
of either Rule 67-10 or Section
42.9.260. Neither one of these provi-
sions requires that a Form 15 or Com-
mission Order accompany an Applica-
tion to Stop Payment nor is there any
requirement in either the statute or
the rule that a Form 21 he accom-
panied by evidence indicating that the
claimant refused suitable employ-
ment and refused to sign a Form 17.

One of the more significant
changes announced in the “Annual
Update” relates to final releases and
settlement agreements. The Commis-
sion states: “The Commission has
become increasingly concerned over
the use of inappropriate assertions of
fact used in releases and agreements,
i.e. Clinchers, Atkins releases or
Utica-Mohawk releases.” The Com-
friission goes on to suggest standard
language for inclusion in all settie-
ment agreements.

Significantly, the Commission will
no longer approve Clinchers that find:

“That there is a bona fide
dispute concerning liability, that
the settlement fully protects the in-
terests of the claimant, that it is in
the best interest of the claimant,
that it is f{fair, reasonable and
equitable or any other language
other than the parties agree to con-
sent to a liquidated sum of com-
pensation in exchange for a fuil
and final release of al! liabilities as
provided for under the terms of the

South Carolina Workers' Compen-

sation Act.”

The Warkers’ Compensation Act re-
quires Commission approval of all
settlement agreements. See Section
42-9-390. In Mackey v. Kerr-McGee
Chemical Co., 280 $.C. 285, 312
S.E.2d 565 (Ct. App. 1984) the court
held that any party to a workers’ com-
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pensation case may repudiate a set-
tlement agreement at any time pricr
to Commission approval. In that case,
the court stated the purpose of this
reguirement as being:
“‘to make sure that such
agreements entered into in pais
would not only be of. . .binding
force, but also they would not be
detrimental to the rights of the in-
jured workman. ...’ [114 S.E.2d at
843.] Thus, the requirement of ap-
praovat injects two proceduraf
safeguards—first, that the in-
terests of the claimant would be
considered by an objective official,
and second, that the status of the
agreement would be efevated to
that of a judicial decree, for en-
forcement purposes. . .If one pur-
pose of the approval requirement
is to ensure that the settlement
agreement equitably protects the
interests of the injured employee,
then how could those interests he
protected if the settlement agree-
ment is held binding prior to its ap-
proval?

[Jjudicial approval of compensa-
tion settlements is necessary to
protect the parties from unwise ac-
tions which may cause them
serious detriment, and as that re-
quirement appears to us to con-
template a proposed settlement o
which all parties must agree at the
time of the verifying and filing of
the joint petition, we are satisfied
that any party may uniiaterally
withdraw from the agreement prior
to that time.

312 S.E.2d at 567-568.

The statutory and case law requires
the Commission to review and ap-
prove settlement agreements. This re-
guirement implies that the Commis-
sion shal! scrutinize the facts and cir-
cumstances surrounding each case
to protect the claimant from over-
reaching and to find that each agree-
ment is fair. This change in the prac-
tice of Clincher approvais represents
a substantial departure from the Com-
mission’s past practice and one that
may not be in the best interests of
workers’ compensation in this state.

The Commission “Update” also
summarizes the Workers’ Compensa-
tion legislation enacted in 1988.
While these changes are important,
the proposed legislative changes for
1982 are much more significant. The
“Annual Update” does not discuss
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proposed legisiation, much of which
is being proposed in response to the
Legislative Audit Council “Review of
the South Carolina Workers’ Compen-
sation System,” dated March 18,
1988. Some of the more significant
proposals include: a bill to remove the
presumption of permanent and total
disability for 50% or more loss of use
of the back and to change the
scheduled value of the back from 300
weeks 1o 500 weeks; a bill to repeal all
five sections referring to medical
board panels; a bill to extend lifetime
benefits to cases involving “loss of
both hands, arms, feet, legs or vision
in both eyes or any two thereof”; a bill
to exempt the Commission from the
Administrative Procedures Act thirty-
day notice of hearing requirement;
and a bill to eliminate from Section
42-9-400 (Second Injury Fund claims)
the unknown and concealed condi-
tions.

These bifls are only a few of the
proposed legisiative changes for
1989, however, any one or all of these
changes would dramatically impact
the workers’ compensation system.
The procedural changes announced
by the Commission in its “Annual Up-
date” are intended to enhance and im-
prove the efficiency of the Commis-
sion. The proposed legislative
changes witl also have a substantial
impact on the operation of the Com-
mission, but whether these changes
constitute improvements is debat-
able. There is also an unsubstantiated
rumor that the Commission will sub-
mit to the General Assembly new
rules for approval or amendments to
the existing rules. If this is true, a
copy of these proposed rules has not
yet been made avaitable by the Com-
mission. Any new rules or changes to
existing rules should be scrutinized
and where appropriate, comments
should be submitted to the Commis-
sion and/or the legislature.

Defense attorneys practicing
bhefore the Commission need to
review the proposed legislative
changes and become involved in the
legislative process. It is equally im-
portant to make sure that employers
and insurance carriers are aware of
this proposed legislation. Now is the
time to offer input to assure that any
iegislation passed by the General
Assembly in 1989 is reasonable and
fair.
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Tort Reform Nationwide

Many of your organizations have
been involved in drafting, reviewing,
and lobbying for tort reform legisla-
tion. 1986 and 19287 saw the most
significant gains made in this area.
1988 saw the focus shift to defending
those gains in state court. Most suc-
cessful piaintiffs’ attacks have been
on early medical malpractice legista-
tion. Such legislation has been struck
down in Texas, Kansas, and Wyo-
ming. Since it only affects plaintiffs
suing doctors and hospitals, foes of
such legisfation have been able to
portray it as a violation of equal pro-
tection guarantees. On the other
hand, medical malpractice legislation
has been uphefd in state courts of

= Galifornia, Delaware, Maryland, New
* York, and Wisconsin. In Florida a

$450,000 cap on noneconomic dam-
ages was struck down while other
measures of the broad tort reform
statute were upheid.

The federal courts, including the
Supreme Court, have been less recep-
tive to attacks on tort reform legisla-
tion. The U.S. Supreme Court has
twice refused to hear a case challeng-
ing California’s %$250,000 cap on
noneconomic damages in medical
malpractice cases. Recently the
justices have agreed to decide the
constitutionality of punitive damages
in Browning-Ferris Industires v. Kelco
Disposal 845 F. 2d 404 (2nd Cir. 1988).
DRI is considering filing an amicus
brief in this case.

Major tort reform initiatives were
on the November baflots in three
states. in Alaska, by 74% of the vote,
joint and several liability was abo-
lished. Floridians narrowly rejected a
proposed constitutional amendment
that would have capped noneconomic
damages in all negligence cases at
$100,000. In California, proposition

. 103 passed. This proposition calls for

liability rates to be cut back to 80% of
their November 1987 levels. Insur-
ance companies are chatlenging it in
court.
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Defense Bar Issues

Defense Association
Activities

More and more law schools are
thinking of defense bar strength in
the long term and are starting up law
school scholarship or awards pro-
grams. The Kentucky Defense
Counsel will sponsor an annual $500
award at each of Kentucky's law
schools for the student with the
highest grade in torts.

Responses to a questionnaire in-
dicate that 70% of the members of
the Mississippi Defense Lawyers
Association favor funding a chair for
the University of Mississippi’s School
of Law. Based upon that support
MDLA’s Board has decided that ra-
ther than support the project through
a dues increase, it will be funded
through a separate foundation to
which members will be asked to
pledge.

The Louisiana Association of
Defense Counsel is establishing four
$1,000 per semester scholarships at
each of the states’ four law schools.
The recipient will be a senior selected
on the basis of academic excellence
and need.

State and area defense associa-
tions are increasingly concerned
about the effect low judicial salaries
have on the guality of the judiciary.
The Montana Defense Trial Lawyers,
whose state court judges are the
lowest paid in the country, reprinted a
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survey on judicial salaries and in a
long article in its newsletter urged its
members to persuade legislators to
support increases, because “the need
to preserve and foster excellence
within the judiciary is perhaps the
most important tort reform of all.”

The Mississippi Conference of Jud-
ges adopied a resolution commend-
ing the Mississippi Defense Lawyers
Assaociation on its diligent efforts in
securing judicial salary increases dur-
ing the 1988 legisiative session.

The Board of the Defense Trial
Counsel of West Virginia passed a
resolution in October endorsing
specific salary increases for Circuit
Court and Supreme Court Justices.
The resolution will be sent in January
to the Governor and each member of
the {egislature. Association members
are urged to write letters to senators
and newspaper editors and educate
lay members of the community on
this issue.

In tort reform, Brad Hume, DRI
State Chairman and Kentucky
Defense Counsel member, reports
that Kentucky’s new tort reform
legislation, effective July 15, 1988 has
left so many unanswered guestions
that it is hard to “understate the
degree to which this statute is going
to be responsible for lawyer employ-
ment over the next several years.”
The most significant aspect of the
legislation deafs with apportionment

(Continued on page 8)
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Defense Bar
(Continued from page 7)

of fault between defendants and third
party defendants. Another significant
provision makes collateral source
benefits and subrogation interests
admissible at trial. A major question
in regards to all the provisions is
whether they apply to cases filed
after the effective date or cases heard
after the effective date.

The Connecticut Defense Lawyers
Association is promoting procedurat
reforms which would reduce the cost
of litigation. Then-association presi-
dent Richard Bowerman testified
before the state’s Superior Gourt
Rules Committee on such matters a
number of times in the last year.

The Montana Defense Lawyers
Association has participated in a
number of forums seeking a solution
to the shortage of obstetricians prac-
ticing in rural areas caused by rising
malpractice insurance costs. The
association has a committee that has
been reviewing and making recom-
mendations on various groups’ pro-
posals. The association favors one
that provides tax credits for part of a
rural obstetrician’s medical malprac-
tice insurance premiums. The Mon-
tana Defense Trial Lawyers, inciden-
taily, were until recently The Montana
Association of Defense Counsel, The
name change was intended to make
their association a more visible
counterpart to that state's plaintiff
lawyers,

In Wisconsin, the Wisconsin Coali-
tion for Civil Justice has set the
following issues as priorities during
the 1989 legislative session: 1} joint
and several liability, 2) caps o©n
noneconomic awards for medicai
malpractice cases and 3) common
knowledge defense in product liabili-
ty cases. A hard-hitting advertisement
campaign — “Welcome to the ‘sue
you' society., ¥ you don't think
Wisconsin's ocutdated liability laws af-
fect you, take a closer look.” — has
generated a lot of response from the
news meda.

The Missouri Organization of
Defense Lawyers coordinated much
of the opposition from Missouri’s
business community to a plaintiff
attorney-sponsored bill that would
have effectively required the atten-
dance of any defendant's corporate
employee or officer located anywhere
in the world for appearance in
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Missouri on a ten day notice. The
Governor, in his veto message,
restated many of the arguments pro-
vided by association president Bob
Babcock.

Two new defense associations
have emerged this year and one
association, previously moribund,
has been revitalized. The impetus
behind the formation of the Vermont
Defense Lawyers Association was
Secretary-Treasurer John B. Webber.
Formed to promote the goals of
defense counse! in general, the
organization is also seen as a badly
needed counterpart to the increasing-
ly active role that the plaintiff at-
torneys have in that state’s
legistature. Association President is
John M. Dinse, former DRI President;
Leonard F. Wing, former DRI Regional
Vice President; is Vice President.

DRI Delaware State Chairman, B.
Wilson Redfearn, helped organize the
Defense Counsel of Delaware, now

almost 100 members strong. Presi-
dent is James Semple, and President-
elect is Somers “Chip” Price. The
organization generated a position
paper on tort reform proposals heard
by the Delaware legislature this past
year.

The Defense Lawyers Association
of Wyoming, which has not been very
active for the last two years, has
revitalized, and, under President Bill
Downes, is taking advantage of a
more favorable tort reform climate in
Wyoming. Downes reports that his
organization is filing an amicus brief
for the first time in two years. The
issue is the extent of an insurance
company’s duty of good faith. Wyom-
ing has a new governor, a former
defense lawyer, and defense verdicts
are becoming more common. Downes
feels that, generally, public sentiment
toward large awards is less favorable.
The association plans to be active in
the 1989 legisiative session.

e i

Winter 1989

m
i

H,

‘‘Erosion of Professionalism’’

Lawyers and Courts, over the past
1012 years, have been more and more
confronted by conduct which has
been characterized as an “‘erosion of
professionalism.” It frequently arises
during pre-trial discovery and deposi-
tions, and, in recent years, has drawn
the attention of many Bar Associa-
tions, as well as the Courts. | am sure
all of us have seen certain lawyers
use the rules for their own selfish
motives rather than attempting to
cooperate in the discovery process,
or they have been excessively vague
in their responses or failed to produce
relevant doecuments:; thereby causing
you to file motions and hold Court
hearings, all of which increases Court
and attorney time, thereby resulting
in increasing the already high cost of
litigation.

Studies by many Bar Associations
reflect that members of the Bar have
certain responsibilities to the legal
profession. A few of them are:

1. The experienced lawyer should
mentor newly admitted associ-
ates to face the practical and
ethical issues which inevitably
arise in practice;

2. The lawyers should preserve and
develop within the profession in-
tegrity, competence, fairness, in-
dependence, courage and a devo-
tion to the public interest;

3. The lawyers should encourage in-
novative methods which simpiify
and make less expensive the
rendering of fegal services.

One Bar Association committee ob-
served that some of the causes of this
erosion come from:

1. The high exposure of certain
egregicus forms of lawyer con-
duct; and

2. The shrinkage of civility between
attorneys which traces both to a
Clint Eastwood mindset among a
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G. Duffield Smith

few self-styled “hired guns’ and
to the loosened honds of com-
munity where lawyers only have a
short term exposure to each
other.

Courts are more and more decrying
the increased costs of time and ex-
pense to the GCourts and the public
brought about by this type of conduct
resulting in the Courts’ use of sanc-
tions where they feel it is justified to
curb such conduct. Additionally,

some Courts have initiated their own
guidelines for lawyers practicing in
their Court. For example, the North-
ern District of Texas has recently
established standards of conduct
which members of the Bar must fol-
low in these Courts. A few of them in-
clude:

a. Infulfilling his or her primary duty
to the ciient, a lawyer must be
ever conscious of the broader du-
ty to the judicial system that
serves both attorney and client;

b. A lawyer owes to opposing
counsel a duty of courtesy and
cooperation, the observance of
which is necessary for the effi-
cient administration of our
system of justice and respect of
the public it serves;

¢. A lawyer should not use any form
of discovery or the scheduling of
discovery as a means of harass-
ing opposing counsel or
counsel’s client;

d. H a fellow member of the Bar
makes a just request for coopera-
tion, or seeks a scheduling ac-
commodation, a lawyer will not
arbitrarily or wunreasonably
withhold consent. (Dondi vs.
Commerce Savings, Et Al Civil
Action No. CA3-87-1725-H,
U.S.D.C., Tx, 1988).

The one thing in which all members
of the legal profession share equally
is our civil justice system. It con-
tinues under attack from many
sources, and for many reasons, not
the least of which may be its ever in-
creasing cost which makes it less
available to the American public.

Such result is truly unacceptable,
in my opinion.

Are you doing your part to check
this erosion and help keep our civil
justice system available to members
of our society at a reasonable cost?
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Jacobs
Receives Hemphill
Award

Columbia attorney Harold W.
Jacobs was named recipient of the
first annual Hemphill Award, spon-
sored at the S.C. Defense Trial At-
torneys’ Association’s Annual
Meeting in Octeber. Given in honor of
the late U.S. District Judge Robert W.
Hemphill, the award was presented
for distinguished and meritorious ser-
vice to the legal profession and the
public.

Jacobs is a senior partner in the
firm of Nexsen Pruet Jacobs &
Poilard and a Fellow of the S.C. Bar
Foundation, the American Bar Foun-
dation and the American College of
Trial Lawyers. He has served as Presi-
dent of the S.C. Bar Asscciation;
President of the S.C. Defense Trial At-
torneys’ Association; Chairman of the
S.C. Civil Justice Coalition; and Chair-
man of the Commission on Character
and Fitness of the Supreme Court of
South Carolina. In addition, he has
been a member of the S.C. Commis-
sion on Higher Education; Senior
Warden of St. Michael’'s and All
Angels Episcopal Church; a member
of the Committee for Canons and
Bylaws of the Episcopal Diocese of
Upper Scuth Carolina; and a member
of the Medical University of S.C.J
University of S.C. Medical Schooi
Joint Health and Education Board.

A native of Kingstree, he is a
graduate of the U.5. Naval Academy
and the University of S.C. School of
Law and is married to the former Jac-
queline Everington of Hartsville.

Defense Line

Governor Campbell
Invited to Speak
At ATRA

Governor Carroll A. Campbell, Jr.
was invited to be the Keynote
Speaker at the National Conference
of the American Tort Reform Associa-
tion in Washington the end of Janu-
ary.

This annual conference was de-
signed to highlight how America’s
tort lability system affects Ameri-
cans socially and economically. Na-
tionally recognized scholars and
leaders discussed issues such as the
impact of the liability system on
sports and recreation, innovation of
new products and international com-
petition.

Governor Campbell was unable to
accept the invitaiton because of a
prior commitment out of the country.
Nevertheless, recognition was given
to the governor and the State of South
Carolina for “enacting the most com-
prehensive tort reform package
passed in 1988.”

ATRA is a broadbased bipartisan
coalition of over 400 organizational
members, including associations,
corporations, non-profits, small
business, state coalitions and profes-
sional groups and over 500 individual
members whose sole goal is reform
of Americans.

SC Workers’
Compensation
Commission
Announced that the
maximum compensation
rate for 1989
(beginning January 1, 1989)
is
$334.87
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Automobile Insurance
Legislation

Edward Poliakoff

All current indications are that
automobile insurance reform will be a
top priority subject for the 1989
General Assembly. Observers expect
much of the debate to focus on
Governor Campbell’s proposals,
which are expected to track some of
the proposals he made during the
1988 session. While the Governor has
not yet announced the specifics, it is
expected that his proposal may in-
clude the following: Repealing or
amending the collateral source rule
with respect to certain automobile in-
surance claims; making uninsured
motorist benefits optional; ¢larifying
how insurance companies must offer
uninsured, underinsured and PIP
coverages; prohibiting “stacking” of
coverages; and repealing or amending
the requirement that policies cover
punitive damages.

It is expected that proposals will be
made by legislators to mandate the
use of seatbelts. In the past, such pro-
posals have provided that non-usage
would be inadmissible in litigation.

Robinson New President
South Carolina Claims
Association

DONNA McINTOSH ROBINSON,
AIC, CPIW, was recently elected
President of the South Carolina
Claims Association. She is past Presi-
dent of the Columbia Claims Associa-
tion and currently Adjuster of the
Year for the State Association, and
State Director for the Insurance
Women of Scuth Carolina. Donna is
owner of Robinson and Company, an
independent adjusting agency in Col-
umbia and previously has been multi-
line adjuster with American States,
field claims adjuster for the Pruden-
tial and office manager for State
Farm. She graduated from the Colum-
bia public schools and received a
degree in Commercial Education from
USC. We salute you, Donna.
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WORKERS’ COMPENSATION

In March of 1988, the Legislative
Audit Council released a report on the
Sauth Carolina Workers’ Compensa-
tion system. In this report, the Coun-
cil found problems with South
Carolina Workers® Compensation
statutes as well as with the ad-
ministration of the law by the
Workers’ Compensation Commis-
sion. The Council made eighty-seven
recommendations for legislative and
administrative reform.

The Governor's Workers’ Compen-
sation Study Committee, which is
chaired by Senator John Land of Man-
ning, South Carolina, is currently
reviewing thirty-four of the Legislative
Audit Council’s recommendations
that call for consideration of legis-
lative change.

Some of the more significant rec-
ommendations of the Legislative

© Audit Council that are being con-

sidered by the Workers’ Compensa-
tion Study Committee are as follows:

1. Lifetime Benefits

The Legislative Audit Council
recommended that the General
Assembly consider amending Section
42.9-10 to extend permanent total
disability payments for life or for the
period of disability. (Under the current
law, such benefits are limited to 500
weeks except in total and permanent
cases resulting from paraplegia,
guadraplegia or physical brain
damage.)

The Governor's Workers' Compen-
sation Study Committee has two
lifetime benefit bifls under considera-
tion. One would extend permanent
total disability payments to life or for
the period of disability in all perma-
nent total cases. The other bill would
extend lifetime benefits to cases in-
volving “loss of both hands, arms,
feet, legs or vision in both eyes or any
two thereof.”

2. Physician Selection

The Legislative Audit Council
recommended that the General
Assembly consider amending the
Workers' Compensation Act to pro-
vide a means by which an employee,
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Samuel F. Painter

rather than the employer or carrier,
may select the primary treating physi-
cian.

A subcommittee of the Governor’s
Workers’” Compensation Study Com-
mittee recommended that there be no
change in the current statute on this
issue. This recommendation has been
carried over to the January meeting of
the Study Committiee.

3. The Back

Section 42-8-30(19) provides that an
employee who is determined to have
sustained a fifty percent or more foss
of use of the back is deemed to be
totally and permanently disabled.
Under the current law, the back is
rated as 300 weeks. Therefore, awards
for loss of use of the back that are
less than fifty percent are currently
calculated as being percentages of
300 weeks.

Along with recommending that the
General Assembly remove the con-
clusive presumption of total perma-
nent disability for employees who are
determined to have 50% or more loss
of use of the back, the Audit Council
also recommended that the General
Assembly consider whether the 300
week rating for the back is adequate.

The Governor’'s Workers’ Compen-
sation Study Committee is consider-
ing a bill that would repeal the “50%
rule,” but which would increase the
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value of the back from 300 to 500
weeks.

4. Stop Payment Procedures

The Legisiative Audit Council
recommended that the General
Assembly consider implementation
of a direct pay system in which com-
pensation payments commence with-
in a specified period after a reported
accident, but may be stopped within a
specified non-waiver period without
penalty based upon investigative find-
ings.

A bill to this effect has been drafted
and submitted to the Workers’ Com-
pensation Study Committee.

5. Reduction of Workers’

Compensation Taxes

South Carolina impoeses a workers’
compensation tax, which is set by
statute as 4% % of the amount of
premiums collected by workers’ com-
pensation carriers or 42 % of the ac-
tual cost of self-insurer workers’ com-
pensation programs, According to the
Legislative Audit Council’s report, the
premium taxes for workers’ compen-
sation programs in forty-two states
for which data was available averaged
approximately 2.6%.

The workers’ compensation tax
goes directly to the State’s general
fund. Only an amount equivalent to
about 24% of the revenue generated

(Continued on page 12)
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Workers’ Compensation
{Continued from page 11)

by this tax is actually used to ad-
minister the Workers' Compensation
system. In fiscal year 1986-1987, for
example, the tax netted 14.7 million.
The budget, however, for the Workers'
Compensation Commission was ap-
proximately 3.5 million, which meant
the tax netted a surplus of approx-
imately 11.2 million.

The Governor's Workers’ Compen-
sation Study Committee is consider-
ing a bill that calls for a gradual,
three-year rollback of the 4.5%
premium tax. The tax would eventual-
ly be reduced to 2%. The bill also
calls for the tax to be allocated 100%
to the Workers’ Compensation Com-
mission. The bill as presently drafted
makes no reference to a comparable
rollback of the self-insurers’ tax.

6. Disfigurement

The Legislative Audit Council
reccmmended that the General
Assembly consider clarification of
the statutory definition of disfigure-
ment,

The Workers’ Compensation Study
Committee has approved a bill requir-
ing scars to be visible from 6 feet. The
Study Committee is also considering
a bill to increase the maximum award
for disfigurement from 50 weeks to
100 weeks.

7. Reorganization of the Commission
The Legislative Audit Council has

recommended that the General As-
sembly consider reviewing alter-
natives to the organizational struc-
ture of the Workers’ Compensation
Commission. The report points out
that the process in this state for
reviewing awards is unigue in requir-
ing Commissioners to review each
other's decisions. All other states
have separate appeal panels.

A subcommittee of the Governor's
Workers’ Compensation Committee
adopted the recommendation of the
lLegislative Audit Council that
reorganization be considered, but the
subcommittee made no specific re-
commendations. The full Governor’s
Workers' Compensation Study Com-
mittee has carried the matter over for
further discussion at its next
meeting.

8. Etimination of Unknown Condition
Claims from Second Injury Fund
The Legisiative Audit Council rec-

ommended that the General Assem-
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bly consider amending Section
42-9-400(c) and 42-9-410(d) to elimi-
nate Second Injury Fund coverage of
unkngwn or concealed conditions.

A subcommittee of the Governor's
Workers’ Compensation Committee
proposed a bill adopting this recom-
mendation. This bilf was carried over
until the next meeting.

9. Limitation of Lump Sum Awards

The Legislative Audit Council rec-
ommended that the South Carclina
Workers’ Compensation Commission
determine by regulation standards as
to when lump sums are in the best in-
terests of an injured employee.

Because this recommendation was
not one of the 34 recommendations
that were specifically addressed to
the General Assembly, the Governor's
Workers’ Compensation Study Com-
mittee deoes not have a proposal
limiting lump sums before it for con-
sideration at this time. There is little
doubt, however, that this issue will he
discussed at future meetings of the
Governor's Workers’ Compensation
Study Committee.

10. Other Issues

The Legislative Audit Council also
made recommendations that the
General Assembly consider whether
there should be minimum qualifica-
tions for Workers' Compensation
Commissioners, whether un-
contested claims could be settled
without the necessity of a viewing,
whether there is a conflict of interest
when the Commission adjudicates
claims of its own employees, and
whether the Commission should
establish regional hearing sites.
There are many more recommenda-
tions for both legislative and ad-
ministrative reform in the Legisiative
Audit Council's report of March 16,
1988. You can obtain a copy of the
report by contacting Mr. George L.
Schroeder, the Directer cof the
Legislative Audit Council. His tele-
phone number and address are as
follows:

George L. Schroeder

Director

Legistative Audit Council

620 NCNB Tower

Columbia, South Carolina 29202

(803-734-1320)
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A number of industry groups have
joined together to form a group called
the Workers® Compensation Task
Force. This group is closely monitor-
ing the response of the Governor's
Workers’ Compensation Study Com-
mittee to the Legislative Audit Coun-
cil's recommendations. E. Blair Rice,
Jr., the President of Blair Mills, Inc. of
Belton, South Carolina, is the chair-
man of the Workers” Compensation
Task Force.

The next meeting of the Governor's
Workers' Compensation Study Com-
mittee is scheduled for Tuesday,
January 31, in Room 307 of the
Gressette Office Building in Colum-
bia, beginning at 10 o’clock a.m.
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President-Elect; and Glenn Bowers, Secretary.

Winter 1989

Newa eected officers of the SCDTAA were instalfed at the 7988 Annual Meeting. L
to R: William M. Grant, Jr., Treasurer; Frank H. Gibbes, Ili, President; Mark H. Wall,
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Annual Meeting

The 1988 Annual Convention in Oc-
tober was well attended by attorneys
and judges. The program was out-
standing as were the social events.

Golf Tournament

The Golf tournament scheduled for
Friday was rained out and had to be
played on Saturday, October 29, 1988.
JACK BARWICK chaired the Commit-
tee and had the tournament sched-
uled as a Captain’s Choice with
separate prizes for attorneys and
judges.

The winners were as follows:

Closest to the pin on the front
-JUDGE ROSS ANDERSON and KEN
YOUNG

Closest to the pin on the back
-FRANK GIBBES, no judge hit the
green.

Longest drive on No. 8 - JUDGE
DAVID HARWELL and TOLAND
SAMS

Shortest drive on No. 18 - JUDGE
JAMES MOORE and RUSTY
WEINBERG

Longest, straightest drive No. 12
-JUDGE ERNEST KINARD and PETE
RCE

Last one in the water on No, 11
-JUDGE DAVIS HARWELL and BILL
GRANT

For the team trophies, the three
teams tied for first place were seven
{7) under par, and they were the teams
of PAUL DOMINICK, BILL. SWEENEY,
JUDGE DAVIS HARWELL and RUSTY
WEINBERG, the team of WELDON
JOHNSON, JUDGE ERNEST KINARD,
ED LAWSON and the team of
TOLAND SAMS, PALMER FREEMAN,
MIKE BOWERS and ED YOUNG. It
was necessary to have a playoff on
the card, sudden death, and the win-
ning team was TOLAND SAMS,
PALMER FREEMAN, MIKE BOWERS
and ED YOUNG. The runner-up went
to WELDON JOHNSON, JUDGE
ERNEST KINARD and ED LAWSON.
The team with the highest gross
score was REEVES SAMS, BILL
GRANT, RICK THOMAS and JACK
BARWICK. Prizes were modest, but
appreciated.
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MEDICARE AND WORKERS’ COMPENSATION
LUMP SUM SETTLEMENTS

A workers’ compensation attorney
should consider Medicare entitle-
ment when settling a case involving a
Medicare-eligible claimant. When
confronted with a claimant_eligible
for Medicare benefits, an attorney
shouid turn for instructions to 42 CFR
Sections 405.311 through 405.320.
The regufations provide that Medicare
will not pay for any item or service
covered by workers' compensation
laws in any of the fifty states.
Medicare begins to pay only after
state workers’ compensation benefits
are exhausted, subject to deductible
and coinsurance charges. If the pay-
ment for workers’ compensation
covered benefits is less than the cost
of a greater benefit with accompany-
ing greater expense under Medicare
entitlement, then Medicare will pay
the difference between the cost of the
benefit provided under the wokers’
compensation plan and the additional
service granted under Medicare,

The Medicare-eligible claimant
should be advised immediately that
he has an affirmative obligation to
take all necessary steps to obtain
workers' compensation payments. In
other words, if an individual incurs a
compensable injury and fails to time-
ly file a Form 50, resulting in denial of
workers’ compensation benefits,
Medicare may treat the case as if the
ciaim had been paid and refuse
Medicare benefits. Along with the
claimant’s attorney, the defense at-
torney should be educated on the im-
pact of Medicare entitlement on any
lump sum settlement or final release
under the South Carolina workers’
compensation laws.

42 CRF Section 405.320 states the
following:

Where a lump sum settlement in

final release of a workmen’s com-

pensation claim has been entered
into and approved by the Work-
men’s Compensation Board.. .,
payment may be made under Title
XVIII of the Act for expenses in-
curred for covered services to the
extent that such expenses cannot
reasonably be deemed to have
been reimbursed under the settle-
menti. Therefore, where under the
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J. Marshall Allen

state law, the signing of a final
release of all rights under the
workmen’s compensation claim
forecloses the possibility of fur-
ther workmen’s compensation
benefits, medical expenses in-
curred thereafter are reimbursabte
under Title XVIll, if otherwise
covered, insofar as such medical
expenses were not contemplated
by and incorporated into the settie-
ment. (Emphasis added.)

The above cited section of the
Code of Federa! Regulations sug-
gests that a final lump sum settle-
ment not contemplating or incor-
porating medical expenses entitles
the claimant to post-settlement
Medicare benefits. It should be recog-
nized, however, that there exists a
possibility that contemplation of
benefits prior to entering into a lump
sum settlement (even with the con-
junctive “and” incorporated into such
settlement) could resuit in a denial of
benefits. This language appears to
the author to put a more affirmative
duty on the claimant’s attorney to
consider the impact of Medicare en-
tittement upon a lump sum settle-
ment prior to the entering into
negotiations with legal counsel for
the carrier.

Relying upon the literal interpreta-
tion of the regulation, a lump sum set-
tlement which, through negotiations,
is reduced in anticipation of addi-
tional Medicare benefits, could result
in a denial of those Medicare bene-
fits. This reasoning could potentially
go as far as the claimant’s unilateral
contemplation of the impact of
Medicare on a lump sum settlement
prior to entering into negotiations
with the defense attorney. It should
also be recognized that the benefits
under the Medicare laws have various
l[imitations which, under an array of
circumstances, could be less than the
benefits provided under workers’
compensation laws,

In conclusion, the author recom-
mends that the defense attorney,
claims personnel, and the claimant’s
counsel be aware of the impact of any
workers' compensation settlement on
the Medicare benefits available to
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Medicare eligible individuals. This im-
patt should be relayed by the claim-
ant’s attorney as advice to his ar her
client. The defense attorney and
claims personnel should be aware
that the regutations appear to prohibit
creative negotiations regarding a
reduced lump sum settlement on the
basis that additional benefits will be
forthcoming through Medicare bene-
fits under Title XVIll of the Social
Security Act so as not to mislead a
claimant or his or her attorney during
negotiations.

Recent Decisions
(Continued from page 2}

himself. Subsequently, the plaintiff
was terminated by the supervisor
after engaging in ‘“‘a rather
acrimonious confrontation” with
another employee.

Aithough the plaintiff alleged that
her termination violated a clear man-
date of South Carclina public policy,
she was unable to point to any such
policy enunciated by either the legis-
lation or the courts of South Carolina.

The District Court relied upon a re-
cent Fourth Circuit decision rejecting
an even stronger whistleblowing
claim in Maryland. Adfer v. American
Standard Corp., 830 F.2d 1303 (4th Cir,
1987). In that case, the Fourth Circuit
held that a termination allegedly in
retaliation for the employee’s threats
to report illegal corporate activities to
higher management did not violate
any public policy. it further pointed
out that declarations of public policy
are to be left up to the state
legistatures or courts. In addition,
Judge Anderson cited a number of
other federal decisions refusing to
recognize the type of public policy ex-
ception to the at-will doctrine relied
upon by the plaintiff.

Finally, Judge Anderson noted that
the plaintiff was not faced with the
choice of choosing to commit a
criminal act and keeping her job as in
the case of Ludwick v. This Minute of
Carolina, Inc., 287 S.C. 219, 337 S.E.2d
213 (1985). Judge Anderson found it
difficult to imagine why the employer
would want to punish the plaintiff for
protecting its interest.
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KEEPING A FRIEND:
SOUTH CAROLINA SECOND
INJURY FUND CLAIMS HANDLING

.

e

. COMMUNICATION
{Both Written and Verbal).

It is important to keep the claims
representative of the Second Injury
Fund abreast of all developments in
your case and your efforts to resolve
it. These people have more exposure
to similar facts, the likely ocutcome
before a certain Commissioner, and
the other attorneys involved than you
are likely to have. Additionally, if they
are to reimburse the claim, they cer-
tainly should be informed as to
medical evidence which is likely to be
presented, any recent developments,
and settlement negotiations.

Il. CO-OPERATION.

Personnel at the South Carolina
Second Injury Fund are on your side,
the defense, and are not to be con-
sidered the enemy. It is therefore im-
portant to cooperate with the claims
representative and others at the fund
as a bad outcome or ultimate bad
decision by the Commission, or
Supreme Gourt, is likely to have more
of a prejudicial effect on the fund
than on your individual client. Seek
therefore their advice and take into

" consideration their suggestions. [t is

extremely important to keep the Sec-
ond Injury Fund posted as to any ap-
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peal of a decision of the Commission
into the Circuit Court or ultimately to
an Appellate Court as the fund has no
other way to know what has occurred
except through the defense attorney.

lil. CONSIDERATION.

If you have kept the claims
representative advised as to the
developments of your case, par-
ticularly as a hearing approaches, you
should certainly let the representative
know if you plan to postpone a hear-
ing, or if the other side does, so as to
avoid an unnecessary trip by the
representative to the hearing. The
representatives will normally appear
at afl hearings, as they receive
notices from the Workers’ Compensa-
tion Commission, unless specifically
requested by you that they not ap-
pear. It is sometimes wise to advise
the representative not to appear, par-
ticularly on a case which is a disputed
claim which would obviously be reim-
bursable if it were ultimately found to
be compensable. There is always the
potential that a disputed case will be
awarded if it is recognized that the
Second Injury Fund is available, in-
terested, and likely to reimburse it.

By the same token, if a case should
be settled, assumably with know-
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ledge of the Second Injury Fund, they
should be advised of the fact that a
hearing will not be necessary so that
their time can be devoted to
something more profitable. it should
be remembered that the case load of
a claims representative of the Second
injury Fund usually is in excess of 400
files and making an unnecessary trip
can create animosity which might
ultimately be prejudiciai on a close
case where discretion of the repre-
sentative is important. Commaon
decency, however, would dictate this
consideration even if there were no
prejudicial potential.

IV. COMPROMISE.

Seek the authority of the claims
representative prior to attempting to
make any offers of settlement,
especially if the claim is large and has
been accepted for reimbursement by
the Second Injury Fund. The Second
Injury Fund is not bound by any set-
ttement to which it did not consent
although normally the fund would ac-
cept any reasonable settlement.
However, it could be embarrassing if
at a subsequent hearing it was
necessary for the defense attorney to
have to prove the reasonableness of a
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settlement. Equally as important is
the need to have agreement and
authority from the Second Injury
Fund prior to settling a ciaim with the
claimant’s attorney before the fund
has accepted it for reimbursement.
Many times adequate medical infor-
mation has not be developed s0 as to
make the claim reimbursable with the
fund but the claimant’'s attorney has
processed the case towards a hearing
and resolution of the claimant’s case
necessarily must take place prior to
finalizing the Second Injury Fund
claim. The mere fact that the Second
Injury Fund claim has not been ac-
cepted does not mean that you canig-
nore their input as ultimately they will
become aware of the settlement and
need to have been a party to it.

V. CREDIBILITY.

Always maintain your credibility
with the Second Injury Fund by pro-
tecting the interest of the fund as well
as the interest of your employer, in-
surer or self-insured. Nothing looks
worse and is more obvious than a
defense attorney who overpays a
claim or fails to properly prepare one
simply because the Second Injury
Fund has accepted the case and ob-
viously will pay the ultimate award.
Some attorneys justify such attitude
and do not go to full lengths to
prepare a case for a hearing, or
reasonable settlement, particularly
when the claimant’s case abviously is
close to being a total and permanent
case. This is done either out of
laziness or so as to limit the expenses
of the insurer in the defense of the
case bhut neither is justification.
Future dealings with the claims
representative of the fund will certain-
ly be more difficult and the likefihood
of having a close case accepted will
be significantly lessened if the
defense attorney loses his credibility
and does not reflect sincere concern
for the interest of the Second Injury
Fund. After atl, money within the
South Carolina Second injury Fund is
that of the carriers’ and self-insureds’
and if it is exhausted, it will be
replenished through an assessment.
Therefore, Second Injury Fund should
be treated as any other client and the
reward for this will be great!

These points were presented at the
South Carolina Workers’ Compensa-
tion Educational Conference on Oc-
tober 24, 1988 by Wallace G. Holland
of Charleston, South Carclina.
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1989 SCDTAA
GOALS AND OBJECTIVES

. GENERAL
A. Increase membership
B. Increase active participation on committees
C. Improve public image of denfense attorney
D. Continue legislative efforts
E. Establish liaison to S.C. Bar/SCTAA/Courts
F. Improve Financial stability of association
G. Continue solid educational programs for members

il. SPECIFIC
A. Amicus Curiae
1. Develop set of Amicus forms for use from year to year

2. Work with Judiciary Committee - draft Amicus Ruie for
Supreme Court consideration

B. Defense Line

1. Make active use of committee members

2. Consider again desirability of advertising as source of revenue
C. Legisiative

1. Workers Comp

2. Medical Privilege

3. Auto Insurance Reform

4. Politcal Contributions
D. Long Range Planning

1. Make President-Elect Chairman

2. Establish long-range goals based on membership survey
E. Membership Committee

1. Target labor firms

2. Target new names identified thru membership survey
F. Programs and Conventions

1. Joinf Meeting

- (a) Consider 3 hour block devoted to workers compensation
2. Annual Meeting
{a) Improve attendance by members and judges

G. Public Information Commitiee

1. Develop long range plan for improving image of defense attorney
H. Seminars Committee

1. Consider alternate dates for seminar

2. Caonsider desirabilitylimpact/probiems revenue from seminar
without S.C. Bar support

i. Liaison Commitfee
1. Explore more formal relationship with S.C. Bar
2. Explore more formaf relationship with SCTAA
3. Explore more formal relationship with courts

fli. Review Goals on Membership Survey
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Across
1. “Friend of the Court” {2 wds)
2. SCDTAA President-Elact
3. Persons involved in legal
proceedings
4. Defense Institute
5. To employ for a purpose
6. “The Highest”
7. To determine guilt or innocence
by trial
8. Joint Meeting Location
9. Defense Line Editor
10. Judicial Appeals Court
11. SCDTAA Immediate Past
President
12. Approval
13. A happening
14. Givil wrong for which a suit can
be brought
15. To impose and collect by
authority
16. Erect position

Down
Rule of conduct
Objective Pronoun
Main part
State
Twisted fibers
Proof
Location of SCDTAA Annuafl
Meeting
8. Also known as
9. Judicial tribunal
10. and feather
11. Prosecute
12. SCDTAA President
13. Short leaps
14. Legally responsible
15. Unconcious part of the psyche
16. Not visible
17. Proceeding demanding recovery
18. Desire with expectation
19. Light period
20. Officer

Nooewn
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LIGHTER SIDE

(See answers on page 19)

CRUEL TREATMENT

Judge HIRAM WARNER HILL, in
Wilkinson v. Wilkinson, 159 Ga. 332,
125 S.E. 856.

Facts: Charles G. Wilkinson filed a
libel for divorce against lrene S.
Wilkinson, basing his petition on
desertion and cruel treatment. Judge-
ment for plaintiff affirmed.

Opinion: The learned trial judge (Peter
W. Meldring) said:

“From the days of Socrates and
Xantippe, men and women have
known what is meant by nagging,
although philology cannot define it or
legal chemistry resolve it into its
elements. Humor cannot soften or wit
divert it. Prayers avail nothing, and
threats are idle. Soft words but in-
crease its velocity, and harsh ones its
violence. Darkness has for it no ter-
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rors, and the leng hours of the night
draw no drapery of the couch around
it. The chamber where love and peace
should dwell becames an inferno,
driving the poor man to the saloon,
the rich one to the club, and both to
the arms of the harlot. It takes the
sparkle out of the wine of life, and
turns at night into ashes the fruits of
the labor of the day.”

Me might have added the words of
Solomon that —

“It is better to dwell in the corner of
the housetop, than with a brawling
woman in the wide house.” Proverbs
25:24,

Qpinions and Stories of and from the
Georgia Courts and Bar collected and ar-
ranged by Berto Rogers.
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Some 10-15 members sub-
mitted completed questionnaires
but did not include their name on
the questionnaire. if you returned
your gquestionnaire but have not
been appointed to a committee,
please drop me a note indicating
your committee preference and |
will be glad to see that you are
promptly appointed to the ap-
propriate committee.

Frank H. Gibbes lII

P.O. Box 10589

Greenvilla, SC 29603

Amicus Committee

Chairman:

David C. Norton
Attorney at Law

P.O. Box 858
Charleston, SC 29402
722-1634

Lewis Johnson

DParyl L. Williams
James D. Brice
George L. Sands, Jr.
Stephen P. Groves
Bonum S. Wilson
Benjamin A. Johnson
John Schmidt

David L. Morrison
Andrew B. Marion

By-Laws Committee

Chairman:

Thomas M. Boulware
P.O. Box 248
Barnwell, 8C 29812
259-3532

Conventions Committee

Chairman:

Thomas J. Wills IV
P.O. Drawer H
Charlestan, SC 29402
577-7700

Henry Spencer King
Laura Callaway Hart
Hutson Davis
James L. Werner
Daniel B. White
Kenneth L. Childs
Art Justice

H. Michael Bowers
William B. Woods
S. Keith Hutto
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_1988-89 Committees

Defense Line Committee

Editor and Chairman:
Jackson L. Barwick
P.O. Box 8057
Columbia, SC 29211
799-9021

Managing Editor and
Vice Chalrman:
William H. Davidson |l
P.O. Box 2285
Columbia, SC 29202
254-4190

Robert Buffington

Vicky Vaught

Thomas J. Keaveny Il

Reginald L. Foster

James C. Cothran, Jr.

Susan P. McWilliams

Steven M. Wynkoop

Jim Griffin

William L. Duncan

Associate Editor:

Nancy H. Cooper

South Carclina Defense Trial
Attorneys’ Association

3008 Millwood Avenue

Columbia, SC 29205

1-800-445-8629

DRI Committee

Chairman:

Stephen G. Morrison
Attorney at Law
P.O. Box 11070
Columhia, SC 29211
799-2000

Mark W. Buyck Il
M.M. Weinberg, Jr.

Ethics Committee

Chairman:

Albert L. James lii
P.O. Box 507
Dartington, SC 29532
393-3881

Francis M. Mack
Michael M. Nunn
Bryan F. Hickey
Susan P, McWilliams
Thomas E. Player, Jr.
John U. Bell i}

E. Mitchell Griffith
Ashley Able
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Finance Committee

Chairman:

William M. Grant, Jr.
P.0O. Box 2048
Greenville, SC 29602
240-3200

Timothy W. Bouch
Richard M. Lovelace, Jr.
Frank H. Gibbes Il

Carl B. Epps (ll

Glenn Bowers

Mark H. Wall

Judiciary Committee

Chairman:

George C. James

P.O. Box 1716

Sumter, SC 29151-1716
775-6381

Charles J. Baker

Harold W. Jacobs
William E. Day |l
George H. O’'Kelley
William Wallace Culp Il
E. Bouglas Pratt-Thomas
James W. Alford
William P. Griggs

Jeter Rhodes

Ernest J. Nauful, Jr.
William M. Grant, Jr.
C.D. Powers

Legislative Committee

Chairman:

W. Hugh McAngus
P.O. Box 1473
Columbia, SC 29202
254.2200

Ernest G. Lawhorne
Luke Hughes
Edward E. Poliakoff
Jim Pressly

Thomas E. Player, Jr.
John C. Hayes 1l
Sheryl Blenis

Harold Trask

William S. Davies, Jr.
Louis P. Herns
Elizabeth A. Barone
Edward D. Buckley
Michaef P. Horger

Winter 1989
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Liaison Committee

Chairman:

Frank H. Gibbes llIi
P.O. Box 10589
Greenville, SC 29603
271-9580

Long Range Planning Committee

Chairman:

Mark H. Wall

P.QO. Box 1860
Charleston, SC 29402
577-9440

H. Donald Seliers
J.E. McDonald
John Choate
Barron Grier
Mark W. Buyck
Dorothy Hopko
Robert H. Hood
Gene Allen

Carl B. Epps HI
Theron Cochran

Membership Committee

Chairman:

William A. Coates
P.0. Box 10045
Greenville, SC 29603
242-6360

Robert C. Brown
George C. James, Jr.
G. Vanessa Stoner
M. Baker Wyche IH
Stephen E. Darling
Stephen D. Baggett
Beverly A. Garroll

Practice and Procedures
Committee

Chairman:

W.G. Lynn, Jr.
P.O. Box 517
Aiken, SC 29802
648-4213

John P. Mann
Samuel R. Clawson
Robert A. Bernstein
Pope D. Johnson
James M. Brailsford
Leslie A. Cotter, Jr.
Frank Smith

Edwin Brown Parkinson, Jr.
William P. Davis
James D. Nance
Douglas McKay, Jr.
Susan P. McWilliams
Thomas E. Piayer, Jr.
M.M. Weinberg, Jr.
Gordon B. Baker
Robert P. Wood
Thomas B. Gottshall

Winter 1989

Bradford N. Martin
Cary Doyle

Program - Annual Meeting

Chairman:

Michael B.T. Witkes
P.O. Box 5663
Spartanburg, SC 29304
582-5683

William U. Gunn
Chris Daniels
Laura Callaway Hart
Harold Trask
Frankie Marion, Jr.
Stan Case

Paul A. Deminick
Becky Lafitte
Richard C. Thomas
Howell Morrison
Bentz Kirby

Program - Joint Meeting

Chairman:

Kay Gaffney Crowe
P.O. Box 8448
Columbia, SC 29202
799-1111

Thomas C. Salane

J. Russel! Goudelock lli
F. Earl Ellis, Jr.

Susan Pardue

Raobert E. Salane

H. Mills Gallivan

G. Mark Phillips

Mary M. Montgomery

Public Information Committee

Chairman:

Charies B. Ridiey, Jr.
P.O. Box 11763
Rock Hill, SC 29731
324-4291

Chairman:

John S§. Wilkerson H
P.O. Box 5478
Florence, S8C 28502
662-9008

Robert O. Meriwether
George C. Beighly
Marvin Jones

E.P. Corrigan Il

John C. Bruton, Jr.
Phyllis B. Burkhard
Franklin J. Smith, Jr.
Ronald E. Robbins
Theodore Von Keller
Doug Gray
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Seminars Committee

Chairman:

John B. MeCutcheon
P.Q. Box 1003
Conway, SC 29526
248-7225

Chairman:

William O. Sweeny llI
P.O. Box 11070
Columbia, SC 29211
799-2000

Keating .. Simons Il
Robert W. Brown

S. Bridges, Jr.
Thomas A. Givens
Alvin A. Coleman, Jr.
W. Jefferson Leath
Joel Cellins

Answers to
Crossword Puzzle
Page 17
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SOUTH CAROLINA

ADDRESS CORRECTION REQUESTED

DEFENSE TRIAL ATTORNEYS’ ASSOCIATION
]

3008 MILLWOOD AVENUE, COLUMBIA, SC 29205

Bulk Rate
U.S. Postage
PAID
Columbia, S.C.
29201
Permit No. 535

1989
Mid-Year Mesting SC Bar

Internaticnal Association of Defense Counsel
Surety Trial Practice Program

American Bar Assaciation (Mid-Yean

International Association of Defense Counse!
(Mid-Year)

Defense Research Institute (Annual}

Federation of Insurance and Corporate Counsel

Association of Insurance Attorneys

Annual Meeting SC Bar

International Assoclation of Defense Counsel
(Annual)

Defense Research Institute (Mid-Year)

Defense Counse! Trial Academy

Federation of Insurance and Corperate Counsel

American Bar Assoclation {Annual}

1990
Mid-Year Meeting SC Bar

Annual Meeting 5C Bar

CALENDAR OF EVENTS

January 12-15
January 27-28

February 1-8

February

February
February 22-26

April 18-22
June 29-July 2
July 2-8

July 35

July 21-29

July 26-30

August 3-10

January 18-21
May 31-dune 3

Hyatt Regency
Greenville

The Plaza
New Yark, New York

Genver, Colorado

L.ocation to be announced

l.ocation 1o be announced

Cameiback
Scottsdale, Arfzona

Olympic Hotel
Seattle, Washingten

Hyatt Regency
Savannah

Copley Place
Boston, Massachusetts

GCopley Playce
Boston, Massachusetts

Coilege Inn, Gonference Center
Boulder, Cotorado

The Homestead
Hot Springs, Virginia

Omni at Charleston Place

Myrile Beach Hilton
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